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IN THE 


United States Court of Appeals 

For the District of Columbia 
January Term, 1942 


No. 8050 


Ogden H. Hammond, Jr., Appellant, 


v. 

Edythe Sterling Hammond, Appellee . 

ON APPEAL FROM JUDGMENT OF THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Opinion Below 

There was no opinion rendered by the Municipal Court 
in this case. 


Jurisdiction 

The Municipal Court had jurisdiction of this suit be¬ 
cause a money judgment of less than $1,000 was sought 
by plaintiff (appellee here), a non-resident of, against de¬ 
fendant (appellant here), a resident of, the District of 
Columbia. (Appellant’s App. 1-3; Title 18, Section 193 
of the Code of the District of Columbia as amended.) 
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Jurisdiction of this appeal herein is conferred upon this 
Court by Title IS, Section 29 of the Code of the District 
of Columbia as amended, and by Title II of the Special 
Rules of this Court of 1941; and by the allowance of the 
appeal herein by this Court on February 3, 1942 pursuant 
to the above Section and Rule (Appellant’s App. 18). 

Statement of Case 

On May 24, 1941, the appellee, as plaintiff, filed her 
declaration against the appellant, her former husband, and 
now a resident of the District of Columbia. After denial 
of the motion to dismiss the complaint on July 3, 1941 
(Appellant’s App. 8-9), trial was had before Judge 
Mattingly without a jury on July 17, 1941 (Appellant’s 
App. 20-62). The declaration was for alleged backpav- 
ments under a New York separation agreement (dated as 
of January 1, 1938) entered into between appellant and 
appellee, formerly husband and wife but now absolutely 
divorced. On September 10, 1941, a general finding for 
plaintiff was entered and after overruling defendant’s 
motion for a new trial (Appellant’s App. 93-106) judg¬ 
ment for plaintiff in the amount of Eight Hundred Ten 
and 99/100 Dollars ($810.99) without interest or costs was 
entered by Judge Mattingly on September 25,1941 (Appel¬ 
lant’s App. 19, 107). An approved supersedeas bond was 
filed on October 2, 1941, and a bill of exceptions submitted 
on October 6, 1941 (Appellant’s App. 19). This bill of 
exceptions was finally signed as submitted on October 30, 
1941* (Appellant’s App. 20, 108). 

The facts of the case are as follows: Appellee, who is 
appellant’s former wife, lives with her parents and infant 

* There was some, dispute over the nature and contents of the 
bill of exceptions fully discussed on the petition for allowance of an 
appeal herein. This is briefly referred to at page 115 of Appendix 
B to this brief. 



daughter of some five years of age, the only issue of the 
marriage between appellee and appellant, at their home ! 
at Oyster Bay on Long Island Sound during the spring 
and summer and the remainder of the year at their apart¬ 
ment at 45 East 66th Street in New York City (Appel¬ 
lant’s App. 59). The establishment in this house includes j 
an English governess for the little girl and four other 
servants and an automobile for the use of appellee (Appel¬ 
lant's App. 59). Appellee and appellant were married on 
June 7, 1933, and their only child was born on March 22, 
1936 (Appellant’s App. 88). Their sole marital domicile 
was New York (Appellant’s App. 88). By the end of 1937 
appellee and appellant had separated and entered into a 
separation agreement (Apellant’s App. 64-75) on which 
appellee here bases her suit. This separation agreement 
was executed on January 13, 1938, in New York City and 
was effective “as of January 1, 1938” (Appellant’s App. 
88). The interpretation of the agreement is admittedly 
governed by the laws of New York (Appellant’s App. 32) 
where it was made (Appellant’s App. 88, 64, 75), where 
the parties then resided, and which was their only matri-1 
monial domicile (Appellant’s App. 88). (See also Atherton 
v. Atherton, 1S1 U. S. 155.) On March 3, 1938, appellee 
secured a decree of absolute divorce in Reno, Nevada, on 
the ground of “extreme cruelty,” a copy of which decree 
is set forth in the record (Appellant’s App. 76-77). This 
decree by reference adopted and confirmed in toto the sepa¬ 
ration agreement. 

The separation agreement, which is the basic document 
in the suit and the contract under which appellee has 
elected to sue, basically provides for certain payments to 
be made by appellant to appellee in consideration of the 
turning over of certain valuable furniture by appellee 
to appellant and in consideration of certain rights of cus¬ 
tody and visitation regarding the child secured unalter¬ 
ably to appellant by the agreement. The agreement con¬ 
tains certain other immaterial covenants on each side, 
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including the right of each to be free from harassment 
and molestation from the other, the covenant that neither 
party shall incur debts in the name of the other and pro¬ 
visions for appellant to turn over statements of income at 
stated intervals to appellee. The separation agreement 
is set forth in full in the record (Appellant’s App. G4-73) 
and is found as a fact (Appellant’s App. 88). For the 
convenience of the Court the pertinent provisions of the 
separation agreement—those in actual dispute in this case 
—are here set forth: 

Wiiekeas, The Husband desires to make provision 
for the maintenance and support of the Wife during 
his lifetime and also for the custody, maintenance, 

support and education of the Child; 

****** 

Now, Therefore, in consideration of the mutual 
covenants and agreements herein contained the par¬ 
ties hereto do hereby covenant and agree with each 
other as follows: 


The Wife shall have the custody of the Child dur¬ 
ing the Child’s minor'ty subject, however, to the right 
of the Husband, at his option, (1) to have complete 
custody of the Child for two (2) months in each year 
at any time designated by him so long as the Wife has 
not remarried and the Child has not attained the age 
of eight years and is living in the United States of 
America, (2) to have complete custody of the Child 
for six (6) months in each year at any time designated 
by him if the Child is living ont-wle the United States 
of America, or in any event, after the Child has at¬ 
tained the age of eight (8) years or after the Wife 
has remarried. and (2) to visit the Child once a week 
at the residence of tin* Wife or at any other suitable 
and convenient place which the Husband may desig¬ 
nate, at any time during reasonable hours and upon 
reasonable notice to the Wife. <o long as the Child 

is living in the United States of America. 

****** 


* Emphasis of all type throughout this brief is ours unless other¬ 
wise indicated. 
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The Husband shall provide as follows for the sup¬ 
port and maintenance of the Wife and for the main¬ 
tenance, support and education of the Child: 

A. During the lifetime of the Wife and the life¬ 
time and minority of the Child, so long as the Wife 
shall not remarry, the following provisions and pay¬ 
ments shall be made bv the Husband: 

I. The Wife shall be permitted to occupy, rent 
free, the apartment at Xo. 950 Park Avenue, New 
York City, Xew York, heretofore occupied by the Hus¬ 
band and Wife and leased by the Husband, during 
such time as said apartment shall not be sublet by the 
Husband in his absolute discretion until the termina¬ 
tion or cancellation of the lease, and the Husband shall 
pay to the Wife, so long as she shall have the right 
so to occupy said apartment, twenty per cent. (20) 
of all income received by him during such period. 

II. For those months of the year 193S during 
which said apartment is so sublet and subsequent to 
the termination or cancellation of the lease, the Hus¬ 
band shall pay to the Wife that proportion of the 
payments hereinafter provided for which the number 
of such months bears to twelve (12). 

III. After the year 1938, the Husband shall pay 
to the Wife forty per cent. (10 ft) of his income for 
each calendar year during which his income does not 
exceed Seven Thousand Five Hundred Dollars 
($7,500.00). Should the income of the Husband exceed 
Seven Thousand Five Hundred Dollars ($7,500.00) 
during any calendar year, he shall pay to the Wife 
for such year thirty per emit. (30/1) of such income 
hut, in no event less than Three Thousand Dollars 
($3,000.00) nor more than Six Thousand Dollars 
($ 0 , 000 . 00 ). 

* # # * * * 

D. Upon the death of the Wile, the Husband shall 
he under no obligations to make any provisions or 
payments for the benefit of the Child or any other 
person by reason of this agreement. 
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For the purpose of this agreement, the income 
of the Husband upon which the percentages provided 
for in Subdivisions “A” and “C” above are to lie 
based, shall be computed as follows: There shall be 
included therein all salary, wages or other compensa¬ 
tion paid to the Husband for personal services ren¬ 
dered by him, all profits received by the Husband from 
any firm or partnership of which he is a member, all 
dividends and interest received by him from securities 
owned by him and all income received by him from 
trust funds and from the aggregate of all such sums 
there shall be deducted all Federal and State income 
taxes payable by him. The Husband shall furnish the 
wife or her attorney on or before the tenth day of 
January in each year with a sworn statement of his 
income* as defined above for the preceding calendar 


vcar. 


The percentages provided for in Subdivisions “A” 
and “C” above shall be paid to the Wife within ten 
(10) days after the receipt by the Husband of each 
item of income as defined above. 


For the purpose of determining the percentage of 
the Husband’s income to be paid to the Wife pur¬ 
suant to the provisions of Subdivisions “A” and “C” 
above in any calendar year, the amount of income, as 
defined above, received by the Husband during the 
preceding calendar year shall be taken as the basis 
and adjustment shall be made at the end of the year 
when the amount of income actually received has been 
determined. 

Fifth: The parties hereto agree that all of the 
personal property listed on the schedule hereto an¬ 
nexed, marked “Schedule A” and made a part hereof, 
belongs to the Husband and that he may at any time 
take complete possession thereof free from any claim 
or right of the Wife subject, however, to the condi¬ 
tions hereinbelow set forth. 


Sixth: Neither the Husband nor the Wife shall 
hereafter contract any debt or incur any liability for 
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which the other or his or her estates may become lia¬ 
ble and each of them shall hereafter keep the other 
free and indemnified from all debt and liabilities con¬ 
tracted or incurred bv him or her. 

Seventh: The Wife covenants and agrees to ac¬ 
cept the payments aforesaid in full discharge of any 
and all existing and future claims for maintenance 
and support which she may now or at any time here¬ 
after have against the Husband. 

###**# 

Xixth: Should either of the parties hereto here-' 
after obtain a decree of divorce from the other, this 
agreement and all it contains shall not in any wise be 
affected or impaired thereby and the provisions of 
this agreement shall, subject to the approval of the 1 
Court, be inserted in and become a part of any such 
decree, and nothing in any such decree shall alter,| 
amend or vary any of the terms hereof. 

Tenth: This agreement shall be binding upon the 
respective heirs, executors, administrators and per¬ 
sonal representatives of the parties hereto, but the Es¬ 
tate of the Husband after his death shall not be under 
any obligation to continue the payments specified in 
Article Fourth hereof. 

(Xote also the three pages of Schedule A covering 
the valuable furniture transmitted to defendant by 
this agreement (Appellant’s App. 72-75)). 

Despite the fact that there is undisputed evidence in 
the record showing that appellee breached the separatior. 
agreement several months before this suit was instituted 
by refusing to give defendant his custodial rights over 
the child as required by the separation agreement (Appel¬ 
lant’s App. 37, 39), nevertheless appellee had admittedly 
received every penny that she ivas entitled to prior to the 
institution of this action on May 27, 1941. As shown in 
the affidavit of defense (Appellant’s App. 14), uncontra¬ 
dicted by appellee and as admitted in open court (Appel¬ 
lant’s App. 20-21, 48-49), the balance between appellee and 
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appellant of payments under the separation agreement for 
the three calendar years (193S, 1939 and 1940) here in dis¬ 
pute stands as follows: 


Calendar Year 

Due Plaintiff 

Paid to or on account 
of Plaintiff 

1938 

$1,677.99 

$2,400.00 

1939 

2,610.99 

2,400.00 

1940 

3,000.00 

2,500.00 

Overpayment 
to Plaintiff 

11.02 


$7,300.00 

$7,300.00 

Despite this 

fact the judgment below gives appellee 


an overpayment or double recovery in the amount of Eight 
Hundred Ten and 99/100 Dollars ($810.99). This arises 
from the fact that the Court below allowed appellant no 
credit whatever for an overpayment of Seven Hundred 
Twenty-two and 01/100 Dollars ($722.01) in 1938 and for 
a certain payment of One Hundred Dollars ($100.00) in 
the year 1940 which was sent as a check in a holograph 
letter from appellant to appellee to be used partly to pay 
medical expenses for their child, which letter stated: 
“Here is a check for $100.00. I suggest you pay the 
hospital and keep the rest. We can deduct the amount 
you have left over from your next payment” (Appellant's 
App. 63). No reason is given by the Court below aside 
from its general trial finding in favor of appellee (Appel¬ 
lant’s App. 93) for its action. 

The Court below excluded practically all of appellant’s 
evidence on the ground that appellant had never complied 
with that portion of the agreement (Appellant’s App. 69) 
requiring him to furnish appellee on or before the 10th 
of January in each year with a sworn statement of his 
income for the preceding calendar year. No proof was 
ever introduced into the record that appellant had failed 
to make such sworn statements but counsel for appellee 
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contended that he had not and Judge Mattingly assumed 
that he had not, basing all of his rulings in excluding 
appellant’s evidence upon that one point (Appellant’s 
App. 52-53, 54, 62). Apparently on this theory alone the 
Court below found for appellee. 

The Court below ignored and refused to receive appel¬ 
lant’s evidence on the law of New York which alone con¬ 
trols this case. That law would clearly show that in no 
event would plaintiff have any right of recovery in this 
suit (Appellant’s App. 90-92). Further the Court below 
refused to receive a long interchange of letters between 
appellant and appellee occurring between May 28 and 
August 22, 1941 (Appellant’s App. 82-88, 100-106), which 
clearly show that appellee refused to turn over the cus¬ 
tody of the child to appellant in absolute violation of the 
provisions of the separation agreement (Appellant’s App. 
65). The particular attention of this Court is directed to 
the letter of appellee of August 15, 1941 (Appellant’s App. 
101-103) and the reply thereto by appellant on August 22, 
1941 (Appellant’s App. 103-106). Much other evidence 
was excluded by the Court’s rulings below, the gist of 
which is best set forth in the tenders of proof offered in 
appellant’s motion for new trial (Appellant's App. 95-101). 
In substance all of appellant’s case was excluded by the 
Court below and appellee’s case rests only on the separa¬ 
tion agreement itself and the allegations and admissions 
of the complaint and answer since, she offered proof only 
on the disputed item of $ 100 for 1940 and then rested 
(Appellant’s App. 20-29). We submit that the judgment 
here is not responsive to the pleadings or the proof and 
we respectfully urge the Court to read the verbatim tran¬ 
script of the proceedings of the trial below (R. 17-74) 
(Appellant’s App. 20-62) to see how appellant was de¬ 
prived of a fair trial as he has alleged in his motion for 
a new trial (Appellant’s App. 106), the denial of which 
is assigned as error (T. R. 130). 
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Statutes Involved 

There are no statutes or regulations specifically in¬ 
volved in this proceeding which is solely controlled by the 
general law of New York. 

Statement of Points 

1. The Court below erred in overruling appellant’s 
motion to strike and dismiss the complaint. 

2. The Court erred in overruling appellant’s motion 
for judgment on the pleadings. 

3. The Court erred in entering a general trial finding 
in favor of appellee. 

4. The Court erred in refusing Findings Nos. 5, 6, 7, 
8, 9, 10, 11, 13, 14 and 15 tendered by appellant. 

5. The Court erred in denying appellant’s motion for 
a new trial. 

6. The Court erred in entering judgment in behalf 
of appellee. 

7. The Court erred in excluding expert testimony 
tendered by appellant with respect to the law of 
New York, which admittedly alone controls the 
rights of the parties here, and with respect to the 
separation agreement herein when properly inter¬ 
preted under the laws of New York. 

8. The Court erred in excluding from evidence all 
correspondence offered by appellant bearing di¬ 
rectly upon alleged back payments under said sepa¬ 
ration agreement, said correspondence being be¬ 
tween William F. Walsh, Esq., appellee’s duly 
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A 




V 


► 


► 


► 


► 


authorized attorney, and Wilber Stammler, Esq., 
appellant’s duly authorized attorney. 

9. The Court erred in excluding proof of the author¬ 
ity of the said William F. Walsh fully to act for 
and to bind appellee in negotiations with respect 
to the alleged back payments under said separa¬ 
tion agreement and the custody of the child. 

10. The Court erred in ruling that it was unnecessary 
for appellee as plaintiff ever to tender a willing¬ 
ness, readiness and ability to comply with the 
terms of the separation agreement. 

11. The Court erred in ruling that the burden of proof 
shifted from appellee as plaintiff to appellant, as 
necessarily follows from the error next herein¬ 
before enumerated. 

12. The Court erred in excluding from evidence a let¬ 
ter from the said Walsh to the said Stammler, 
marked “Defendant’s Exhibit 1 for identification.” 

13. The Court erred in excluding an opinion letter 
with respect to the said separation agreement, pre¬ 
pared by the said Stammler, marked “Defendant’s 
Exhibit 2 for identification.” 

14. The Court erred in excluding from evidence letters 
from appellant to appellee dated May 28, 1941, 
June 25, 1941, and July 5, 1941, marked respec¬ 
tively Defendant’s Exhibits 3, 4 and 5 for iden-j 
tification. 

15. The Court erred in excluding from evidence a true 
copy of appellant’s income tax return for the year 
1938 marked “Defendant’s Exhibit 6 for identi¬ 
fication.” 

16. The Court erred in excluding from evidence proof 
of overpayment by appellant to appellee in the 
year 1938 of $810.99. 
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17. The Court erred in excluding evidence tending to 
prove that said overpayment of $810.99 to appellee 
in the year 1938 was made from appellant’s funds 
without appellant’s knowledge or consent. 

18. The Court erred in admitting in evidence appellee’s 
own statement as to how much money she is al¬ 
legedly entitled to receive in the year 1941. 

19. The Court erred in excluding appellee’s testimony 
as to whether the said Walsh was authorized to 
represent her. 

20. The Court erred in excluding proof that appellee 
unsuccessfully sued an insurance company with re¬ 
spect to the theft of jewels from her worth more 
than $10,000, which jewels had been presented to 
her by appellant during their marriage. 

Summary of Argument 

1. The whole theory of the judgment below is in effect 
a default judgment by virtue of the exclusion of 
all of appellant’s proof. This was done upon the 
assumption that appellant had defaulted under the 
separation agreement by failing to deliver sworn 
statements of his income to plaintiff by the 10th of 
January of each succeeding calendar year. There 
is no word of proof to this effect in the entire record 
and no admission thereof. The whole judgment is 
based upon an assumption not proved, and is con¬ 
sequently null and void. 

2. This case is admittedly governed solely by the law 
of New York (R. 31,114; Shaw v. Saxman, 46 App. 
I). C. 526, 532; Atherton v. Atherton, 181 U. S. 155; 
Erie R. R. Co. v. Tompkins, 304 U. S. 641, and fol¬ 
lowing cases). The proof is clear and undisputed 
that appellee failed and fails to turn over custody 
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of the child and also to give over his furniture t^) 
appellant, both required by the separation agree¬ 
ment, and under the law of New York that is aji 
absolute bar to her right of recovery in this actioij. 
Dureijea v. Bliven, 122 N. Y. 567, 25 N. E. 908; 
Haskell v. Haskell, 201 App. Div. 414, 194 N. Y. iS. 
28, same case, 236 N. Y. 635, 142 N. E. 314; samt 
case, 207 App. Div. 723, 202 N. Y. S. 881, same 
case 254 N. Y. 569, 173 N. E. 870; Muth v. Wuesi, 
76 App. Div. 322, 78 N. Y. S. 431; Harris v. Harris, 
197 App. Div. 646, 189 N. Y. S. 315; and Matter of 
Noel, 173 Misc. 844, 19 N. Y. S. (2d) 370. Like¬ 
wise the exclusion of all defendant’s proffered ex¬ 
pert testimony on the law of New York and the 
meaning of words as used in the New York sepa¬ 
ration agreement here in dispute was plain error 
under the numerous authorities cited infra at pp. 
25-26 of this brief. 

3. The other asignments of error stated in the points 
on appeal are well taken and should also lead tp 
the reversal of the judgment herein. 


ARGUMENT 
POINT I 

The Court below erred in its assumption without 
proof that appellant ever defaulted under the separa¬ 
tion agreement, and further erred in the consequences 
(the exclusion of all of appellant’s proof) which it 
attached to that assumed default. 

Appellee rested her case at the end of the first ten 
pages of the transcript (T. R. 17-27; Appelant’s App|. 
20-29), having put on merely formal proof of the agree¬ 
ment and the payments and having discussed one disputed 
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item of one $100.00 payment already mentioned in the 
statement of the case. No word whatever was put in by 
appellee with reference to any breach of the separation 
agreement by appellant. No claim has ever been made 
that he was late in any payment to appellee. Later in 
the case (Appellant’s App. 31) counsel for appellee con¬ 
tended that appellant breached the contract but never put 
on any witness to prove it and never proved it by cross 
examination. The verbatim transcript (R. 17-74; Appel¬ 
lant’s App. 20-62) may be read from end to end, as indeed 
it has been carefully read by us, and not one word will be 
found from any witness and, in fact, from no one except 
claims made by Mr. Schein, appellee’s counsel, not testi¬ 
fying, that appellant had defaulted under the contract by 
not furnishing sworn income statements bv the 10th of 
January in each year. As a matter of fact, appellant had 
furnished appellee with certified copies of his income tax 
reports for the years 1938, 1939 and 1940, and these were 
actually used by appellee’s counsel as the source of the 
income figures in the complaint. This was done by a 
written arrangement between the two attorneys, Walsh for 
appellee, and Stammler for appellant (Appellant’s App. 
97-98), all excluded by the lower court. 

However, the persistence of Mr. Schein eventually wore 
down the Court because apparently the Court was under 
the erroneous impression that proof had been made of 
appellant's default. See Appellant’s App. 51-52, where the 
Court said, “I am holding he has no such right under the 
agreement ( i . e., to prove the 1938 payment to appellee) 
because he didn’t furnish plaintiff with a statement of his 
income.” This is an unwarranted assumption by the Court 
for which there is no word of proof in the record. Further 
the Court went on to shift the burden of proof to appel¬ 
lant ruling it was his duty to show that he had committed 
no defaults under the agreement (Appellant’s App. 54, 
62, 52-53). This is a novel departure in the law of con¬ 
tracts, for which no warrant can be found in the books. 
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There are only two statements in the record which go I 
to this point—(1) an offer by Mr. Dalzell to prove imma¬ 
teriality as a matter of law of those provisions and waiver 
as a matter of fact (Appellant’s App. 51-52; cf. 97-98) 
and (2) an excluded statement by witness Stammler that 
appellee’s attorney Walsh in her presence had explicitly 
waived these provisions (Appellant’s App. 55). Both these 
statements were stricken by the Municipal Court as the 
record shows in the above page references. This leaves ap¬ 
pellee’s case without a single word of proof as to appel¬ 
lant’s defaults, if any. It is elementary and well settled law 
that every man is presumed to live up to his agreements 
until the contrary is proved. It was obviously a part of 
appellee’s affirmative case to prove appellant’s defaults 
here if any there vrere, if his proof is to be barred. Since 
none were proved none may be assumed by the Court, and\ 
it is clearly reversible error for the Court below to base 
its final judgment on an unproved assumption as to ap¬ 
pellant's default atid then exclude appellant's entire case. 
But Judge Mattingly ruled (Appellant’s App. 52-53): 
“All you are permitted to prove is that he complied with 
this provision of the agreement and furnished the plaintiff 
with statements of his income between certain dates.” 

The facts concerning the overpayment by appellant to 
appellee of Seven Hundred Twenty-two and 01/100 Dol¬ 
lars ($722.01) in the year 1938 are set forth in detail in 
Defendant’s Exhibit 2 for Identification (Appellant’s App. 
79-81), excluded by the Court below (Appellant’s App, 
42-43), which clearly shows the mathematical computations 
upon which this figure was reached, and also shows in de¬ 
tail all the payments made for all years through 1940, 
and their full computation. The only additional facts not 
there mentioned is that these 1938 over-payments to ap¬ 
pellee were made at her own request in appellant’s abj 
sence and without his knowledge or consent (Appellant’^ 
App. 54-55, 99, Item VIII)—all of those facts were likej 
wise excluded by the lower Court. This balance was all 
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set forth in the affidavit of defense (Appellant’s App. 14), 
and has never been denied at any point either by appellee 
or her counsel. No replication was filed as should have 
been done if appellee disputed these figures, and these 
payments hence stand admitted by the pleadings. That 
this set-off should be allowed is clearly demonstrated by 
the course of accounting under a separation agreement 
approved by the Supreme Court in Walker v. Walker, 
9 Wall. (U. S.) 743, the one separation agreement case 
ever passed upon by the Supreme Court. In all earnest¬ 
ness we can conceive of no greater injustice than has been 
perpetrated by the Court below in basing a final judgment 
permitting a double recovery by appellee of money already 
paid her on an unproved assumption. We respectfully 
submit to this Court, both as a matter of simple justice 
to the parties involved and as a matter of public concern 
in the conduct of future cases in the Municipal Court, 
that this course of accounting even in small sums of money 
should not be condoned or sanctioned. 


Even if we make the violent assumption without proof 
that the Court below made, that there had been failure by 
appellant to furnish yearly statements of his income it by 
no means follows that the drastic consequences attach to 
it that were attached by the Court below. As pointed out 
above the Court below excluded appellant’s entire case on 
this ground. This is attaching undue weight to a tech¬ 
nicality, and smacks of the unalterable rigidity attributed 
to the law of the Medes and Persians. If there had been 
this default appellee was entitled to be made whole with 
her necessary expenses and damages but she was not 
entitled to a double recovery as a reward to her or a pun¬ 
ishment to appellant on that ground. As a matter of fact 
this is an immaterial covenant under the law of New York 
having no relation to the material parts of the agreement 
(payment by appellant, delivery over of custody of the 
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child and the furniture by appellee), for whose breach 
only damages can be recovered (see Appellant’s App. 96, 
Item 6). Further, it is to be borne in mind that after 
fighting this assumption unsuccessfully, counsel for appel¬ 
lant offered to prove to the trier of the facts that the 
assumed default was (1) immaterial as a matter of law 
and (2) waived by the plaintiff as a matter of fact (Ap¬ 
pellant’s App. 50-52, 55). These offers were both refused 
by the Court below at the above page references. Despite 
the stringent result attached by the lower court to appel¬ 
lant’s assumed failure to file income statements—namely, 
ruling out all affirmative defenses—nevertheless when 
their waiver as a matter of fact by appellee’s attorney in 
appellee’s presence was offered in evidence it was ruled 
out as “not material” (Appellant’s App. 55). 

Clearly the action of the lower Court in this particu¬ 
lar can be upheld only on the ground that appellant’s 
assumed failure to make income reports to appellee by the 
10th of January in each year rendered him an outlaw and 
as such incapable of presenting any defense in court. This 
we do not believe to be the law. 


POINT II 

Appellee’s admitted refusal to turn over the cus¬ 
tody of the child to appellant absolutely bars her 
from any right of recovery under the law of New 
York, and the law of New York here controls. 

The separation agreement clearly provides that the 
father is to have the complete custody of the child for 
two months in each year “at any time designated by him” 
so long as the mother has not remarried and the child is 
not eight years old, which is here the case (Appellant’s 
App. 65). The undisputed evidence which no court has 
the right to ignore shows that appellee has refused to com¬ 
ply with those custodial provisions. Likewise, as we have 


already pointed out, she has refused to turn over appel¬ 
lant’s valuable furniture worth many times the amount 
she has here recovered. The record shows that appellee 
has not only refused to turn over the child to appellant 
but on March 9, 1941, appellee explicitly refused a formal 
oral demand by appellant’s attorney (expressly authorized 
by appellant to make this demand) for custody of the 
child during two months in the summer of 1941 (Appel¬ 
lant’s App. 37). The witness Stammler testified in detail 
as to what took place in that interview between himself as 
appellant’s attorney on the one hand, and appellee and 
her attorney, Mr. Walsh, on the other (Appellant’s App. 
35-36), and although both Mr. Walsh and appellee vrere 
present at the trial and both heard part of Stammler’s 
testimony and appellee all of it, neither took the stand to 
contradict him as they certainly would have had they dis¬ 
puted his testimony in any particular. 

This refusal to surrender custody of the child is made 
perfectly clear in the record. As Stammler testified, “The 
reply to this was the statement by Mrs. Hammond • • • 
that in no event would she agree to surrender custody of 
the child outright to her former husband” (Appellant’s 
App. 37). Further questioning of Stammler by the Court 
below brings this point out sharply. At page 37 of the 
record (Appellant’s App. 39) the following colloquy 
occurs: 

“The Court: She refused to let him have the 
child? 

“The Witness: She did. 

“The Court: That is all I want to know.” 

There is a great amount of correspondence between 
Walsh and Stammler both before and after March 9, 1941, 
showing this consistent refusal to turn over custody of the 
child on appellee’s part. All of this was excluded by the 
Court below (Appellant’s App. 38-39), but the gist of its 
contents is clearly brought out in the motion for a new 
trial denied by the Court below (Appellant’s App. 97-99). 
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If any doubt remained that appellee refused to turn over 
custody of the child to appellant it was removed by her 
letter of August 15, 1941 (Appellant’s App. 101-103) 
which said inter alia : “In any event I want you to know 
that from the facts which have come to my attention, I 
would not feel justified as a mother in allowing you com¬ 
plete custody of the child for two months. I shall be glad, 
however, to allow you to visit Edythe whenever you de¬ 
sire.” To this appellant made reply on August 22, 1941 
(Appellant’s App. 103-106), again demanding his full cus¬ 
todial rights. 

The Court below ruled that all of this testimony was 
immaterial. Upon having his attention directed to appel¬ 
lee’s refusal to turn over custody of the child long before 
the institution of this action, the Court remarked: 

“All right. I do not think it is very material’f 
(Appellant’s App. 47). 

Proceeding under the separation agreement and treatf 
ing it as still valid and in effect and seeking to base ^ 
recovery and judgment thereon, appellant was not and i& 
not at liberty to disregard her own covenants and obliga^ 
tions thereunder. The law of New York is perfectly clear 
upon this point, and the law of New York alone govern^ 
here. Plaintiff admits that the law of New York alon^ 
controls (Appellant’s App. 32), and there is a special 
finding of fact to that effect (Appellant’s App. 90), and 
the decisions of both this Court and the Supreme Court 
command application solely of the law of New Yorli. 
(Shaw v. Saxman, 46 App. D. C., 526, 532; Atherton v. 
Atherton, 181 U. S. 155; Erie R. R. Co. v. Tompkins, 30j4 
U. S. 641; Fidelity Union Trust Co. v. Field, 311 U. S. 169; 
West v. A. T. & T. Co., 311 U. S. 223; Moore v. III. C. IL 
Co., 311 U. S. 643.) 

The pronouncements of the New York Court of Appeals 
have been clear and uniform on this subject: the refusal 
of the wife or ex-wife to give over custody of the chil|d 


20 


as provided in a separation agreement is an absolute bar 
to her recovery of any payments under the agreement or 
otherwise. 

In Dureyea v. Bliven, 122 N. Y. 567, 25 N. E. 908, the 
Court of Appeals denied recovery to a wife on this ground 
saying, “The agreement of the "wife # * # to permit the 
husband to associate with his children was not only valid 
but was a material part of the contract, which could not 
be violated by the wife, and a recovery be sustained in her 
favor, for her benefit, for the sum which he stipulated to 
pay monthly.” 

Again in Haskell v. Haskell, 201 App. Div. 414, 194 
N. Y. S. 28, affirmed unanimously and without opinion, 236 
N. Y. 635,142 N. E.. 314, recovery was denied a wife suing 
under a separation agreement where in violation of the 
terms of the agreement: “The undisputed evidence is that 
• * * she was not willing to consent to his leaving her and 
going to the father” (201 App. Div. at 416). After full 
discussion the wife was denied any recovery because of 
her violation of the covenant in the agreement “where she 
had agreed with her husband that he was to have sole 
charge of the education of their son, and where he asked 
for the custody of the child and the right to enjoy his 
society and discipline him and where he was willing and 
able to contribute for his support” (201 App. Div. at 
417-418). On appeal this was unanimously affirmed by the 
Court of Appeals. 

On later action in the same case for hack sums under 
the separation agreement the appellate court again re¬ 
versed judgment for the -wife, saying: “the question (is) 
whether under the circumstances the defendant was obliged 
to pay the plaintiff anything # * • the action of the pres¬ 
ent plaintiff in harboring the boy when she knew he had 
refused to attend the school selected by the father was a 
violation of the terms of the separation agreement between 
the parties, and, therefore, the defendant was held not 
to be indebted to the plaintiff, and the complaint was dis- 
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missed” (207 App. Div. at 724). Despite a vigorous dis¬ 
sent this judgment was again unanimously affirmed with¬ 
out opinion by the Court of Appeals. The full citation of 
the controlling second Haskell case is 207 App. Div. 723, 
202 N. Y. S. 881, affirmed unanimously and without opin¬ 
ion 254 N. Y. 569, 173 N. E. 870. The greatest jurists in 
New York sat in these cases and concurred in these judg¬ 
ments: Cardozo, Lehman, Hiscock, Pound, and Crane. 
They certainly should know what the law of New York is 
upon this relatively simple point. 

Surrogate Foley of New York County (a well known 
authority on New York law) only last year disposed of a 
claim identical with appellee’s here, denying the ex-wife 
plaintiff there recovery because of her refusal to permit 
her former husband to visit his daughter, saying: “the 
wife, by her refusal both before and after the pendency 
of the habeas corpus proceeding, breached the separation 
agreement in a material and important phase and thereby 
the husband was relieved of his obligation to pay thq 
monthly installments.” 

“A parallel case directly in point was considered by 
the Court of Appeals in Dureyea v. Bliven (122 N. Y. 
567)” (173 Misc. at 845). The learned Surrogate goe^ 
on to quote at length from Dureyea v. Bliven and to apply 
it, finally saying: 

“The rules of law and the conclusions of the Court of 
Appeals in Dureyea v. Bliven {supra) that the denial oif 
visitation relieved the husband of the duty to support 
under an agreement or a decree awarding alimony witl. 
conditions for the right of visitation, have been followed 
in subsequent authorities. ( Silkworth v. Silkworth, 255 
App. Div. 226; Ambrose v. Kraus, 256 App. Div. 933; 
Swanton v. Curley , 273 N. Y. 325; Harris v. Harris , 197 
App. Div. 646” (173 Misc. at 848). Matter of Noel, 173 
Misc. 844, 19 N. Y. S. (2nd) 370, per Surrogate Foley. 

See also Muth v. Wuest, 76 App. Div. 322, 78 N. Y. S. 
431; Harris v. Harris , 197 App. Div. 646, 189 N. Y. S. 215. 
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The duty of the Municipal Court was clear under the 
binding authority cited above of this Court and of the 
Supreme Court. It was simply to follow and to apply the 
law of New York as declared by the New York Court of 
Appeals to the facts of the instant case. 

Under the above authorities it is amply clear that the 
Municipal Court fell into complete error and paid only lip 
service to the law of New York while completely ignoring 
its binding effect. The lower Court not only refused de¬ 
fendant’s special findings on the law of New York (Ap¬ 
pellant’s App. 90-92) which we think clearly state the sub¬ 
stance of that law, but neglected to make any findings as 
to what the law of New York was or to render any opinion 
in this case. This was done despite the Municipal Court’s 
refusal to permit expert testimony to be introduced as to 
the law of New York on these points, the Court having con¬ 
fidence that he would fully understand it (Appellant’s 
App. 32, 47-48, 54). Exceptions were taken by defendant 
to the exclusion of expert testimony on the law of New 
York (Appellant’s App. 32, 47-48, 54). It is perfectly 
clear that the exclusion of this expert testimony is re¬ 
versible error. (See Ennis v. Smith, 55 U. S. (14 How.) 
400, 426; Slater v. Mexican Rif. Co., 194 U. S. 120, 124; 
In re International Mahogany Co., 147 Fed. 147, 149; 
V. S. v. Gardiner, 2 Hyam. and H. C. C., 89, 104-105, Fed. 
Case No. 15,186a; and Wigmore on Evidence (3d ed. 1940) 
Sec. 1953). 

Wigmore {op. cit. supra ) states: 

“No doubt has ever been made that properly skilled 
testimony may be sought in proving the existence of a 
foreign rule of law in general.” 

One of the clearest statements on this point is that 
made by Lord Brougham in the Sussex Peerage Case, 
11 C. L. & F. 115 (1844) as follows: 
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“It is perfectly clear that the proper mode of 
proving a foreign law is not by showing to the House 
(i. e. the House of Lords) the book of law; for the 
House has not organs to know and to deal with the 
text of that law, and therefore requires the assistance 
of a lawyer who knows how to interpret it.” 

This Court has also approved this ruling, pointing out 
that, in the absence of such proof by an expert witness, 
it is assumed that the foreign law is the same as the law 
of the District of Columbia—which may not be the casq 
as to the law of New York upon separation agreements^ 
as before shown. See Howard v. C. & 0., 11 App. D. C. 
300. 

Appellee has not challenged the authority of the above 
citations but has said both here, in her brief in opposition, 
to our petition for the allowance of an appeal in this case, 
and in the Municipal Court that the New York law is the 
subject of judicial notice in the courts of the United States, 
relying upon Fourth National Bank v. Franklin , 120 U. S. 
747, and the line of cases following that decision. 

If the Municipal Court were a court of the Uniteq 
States, this rule might perhaps apply. But nothing could 
be more clearly settled than that the inferior courts of the 
District of Columbia («'. e., the Municipal Court, the Police 
Court, the Juvenile Court, etc.) are not “courts of the 
United States,” but are only local courts of the District of 
Columbia. This Court is fully informed of the historii 
controversy settled by the decision of the Supreme Courj; 
in O’Donofjlivc v. United States, 2S9 U. S. 516, where, at 
pages 550-551, the Supreme Court makes it perfectly clea r 
that the decision holding this Court and the present Dis¬ 
trict Court of the District of Columbia to be “courts of 
the United States” did not apply to the inferior lowcj- 
courts. The Municipal Court is in the same class as thjs 
Court of Customs Appeals, held in Ex Parte Bakelite 
Corp., 279 U. S. 438, not to be a “court of the United 
States.” Chief Justice Groner has also, by clear implica- 
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tion, pointed out the same fact in Pitts v. Peak, 60 App. 
D. C. 195, 197, 50 F. (2d) 485-487, in which he speaks of 
the organization “of the Superior Courts of the District 
of Columbia,” showing them to be courts of the United 
States, whereas the Municipal Court, the successor to the 
old Justice of Peace Courts here held, is obviously a 
local court only. Cf. also Neild v. District of Columbia, 
71 App. D. C. 306, 110 F. (2d) 246, and the discussion 
therein. 

The Supreme Court has made it perfectly clear in Han¬ 
ley v. Donoghue, 116 U. S. 1, at 4, that in cases originating 
from state or local courts, foreign law must be proved as a 
fact . There the Court said: 

“No court is to be charged with the knowledge of 
foreign laws; but they are well understood to be facts, 
which must, like other facts, be proved before they can 
be received in a court of justice. Talbot v. Seeman, 
1 Cranch, 1, 38; Church v. Hubbart, 2 Cranch, 187, 
236; Strother v. Lucas, 6 Pet. 763, 768; Dainese v. 
Hale, 91 U. S. 13, 20. It is equally well settled that 
the several States of the Union are to be considered 
as in this respect foreign to each other, and that the 
courts of one State are not presumed to know, and 
therefore not bound to take judicial notice of, the laws 
of another State.” (116 U. S. at 4.) 

This rule has been followed by the Supreme Court in 
Huntington v. Attrill, 146 U. S. 678; Lloyd v. Matthews, 
155 U. S. 227; Chicago Railroad Co. v. Wiggins Ferry Co., 
119 U. S. 623; Gasquet v. Lapeyre, 242 U. S. 371; and 
Allen v. Alleghany Co., 196 U. S. 458, 464. 

The courts of New York have steadfastly applied the 
same rule in Hanna v. Lichtenheim, 225 N. Y. 582, 122 
N. E. 627; Harmon v. Peats Co., 216 N. Y. App. Div. 375, 
214 N. Y. Supp. 359; and Electro-Tint E. Co. v. A. H. Co., 
130 N. Y. App. Div. 567, 115 N. Y. Supp. 38. 

This rule is supported by substantial authority every¬ 
where, and we know of no cases to the contrarv. Amonsr 
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other cases the following apply it: St. Louis R. R. Co. v. 
Haist, 71 Ark. 264, 72 S. W. 894; Fish v. Smith, 73 Conn. 
3SS, 47 Atlantic 715; Miller v. Aldrich, 202 Mass. 133, 88 
N. E. 442; Norman v. Penn Fire Insurance Co., 237 Mo. 
582, 141 S. W. 619; New York Life Ins. Co. v. Orlopp, 25 
Tex. Civ. App. 288, 61 S. W. 339; Sammis v. Wightman, 
31 Florida 30, 12 Southern 532; Chattanooga R. R. Co. v. 
Jackson, 86 Ga. 676, 681-682, 13 S. E. 108, 110, and Craven 
v. Bates, 96 Ga. 80, 23 S. E. 203. 

See also the learned and helpful opinion of Referee 
Marsh in Chase Nat’l Bank v. Chicago Title and Trust Co., 
164 Misc. 508, 518-519, 299 N. Y. Supp. 926, 937-938, men¬ 
tioned again hereinafter. 

Hence it is apparent that appellee’s position is unten¬ 
able here because the Municipal Court is an inferior or 
local court and not a “court of the United States.” This 
distinction between the two rules of law applicable in th^ 
differing situations is clearly pointed out by this Court in 
the case of Moore v. Pywell, 29 App. D. C. 312, at pages 
325-326. Thus it is apparent by ail the authorities that 
the lower court fundamentally erred in refusing to aceep: 
expert testimony upon the law of New York. 

The vice in this case goes deeper, however. Here de¬ 
fendant wished to prove custom in New York as to separa ¬ 
tion agreements, and the meaning of the words contained 
in the agreement here sued upon. This is clearly admis ¬ 
sible testimony under all the authorities. See: 

Tlarrison v. Nixon, 9 Peters (U. S.) 483; 

Feet v. Feet, 229 Ill. 341, 82 N. E. 376, 379; 

Keith v. Eaton, 58 Kan. 732, 51 Pac. 271; 

Caulfield v. Sullivan, 85 N. Y. 153; 

Wilson v. Cox, 49 Miss. 538, 545; 

Crusoe v. Butler, 36 Miss. 150; 

Matter of Devoe, 171 N. Y. 281; 

Brandeis v. Atkins, 204 Mass. 471, 90 N. E. 861:; 

Guerard v. Guerard, 73 Ga. 506; 
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Ball v. Phelan , 94 Miss. 293, 49 So. 956; 

In re Reisenberg’s Estate, 116 Mo. App. 308, 90 
S. W. 1170; 

Beryial v. Bernal, 3 Mvl. & C. 559, 5S0; 

Studd v. SUM, Scotch Ct. Sess. Cas., 4th Series, 
Vol. 8, p. 249 (1880); 

Story on Conflict of Laws (8th ed. 1883), pp. 
651-652; 

Restatement of the Conflict of Laws, Section 214; 

Dicey on Conflict of Laws (3rd ed., 1922), p. 60; 

2 L. R. A. (N. S.) 443. 

Many of these authorities are reviewed in a fine opinion 
by Referee Marsh applying this rule and admitting the 
expert testimony in Chase Nat. Bank v. Chicago T. & T. 
Co., 164 Misc. 508, 518-519, 299 N. Y. S. 926, 937-938, af¬ 
firmed 246 App. Div. 201, 284 N. Y. S. 472, and affirmed 
271 N. Y. 602, 3 N. E. (2nd) 203, reargument denied, 271 
N. Y. 659, 3 N. E. (2nd) 472. Therefore it was plain error 
to exclude the testimony of the witness Stammler on these 
points since it went to the very heart of the case. A ver¬ 
dict based on this ruling cannot he sustained. 

In his verified answer (Appellant’s App. 12-13), in his 
affidavit of defense (Appellant’s App. 15), and in his mo¬ 
tion for a new trial (Appellant’s App. 95, Item I), appel¬ 
lant shows that appellee without shadow of legal right 
and in defiance of the explicit terms of the separation 
agreement (Appellant’s App. 69-70, paragraph “Fifth”) 
has expropriated and refused on demand to turn over to 
appellant his valuable furniture—worth many times the 
amount of the judgment here—listed in Schedule A of the 
separation agreement (Appellant’s App. 72-75). This like¬ 
wise precludes appellee’s recovery under the law of New 
York (Appellant’s App. 96, Item 7), and see also the dis¬ 
cussion in the New York cases cited above, pages 20-21, 
as to the “materiality” and “dependency” of such mu- 
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tual covenants. For the same reasons as discussed above 
in reference to the custody of the child—plus the pe¬ 
cuniary set-off involved—appellee cannot recover against 
appellant here while she retains his furniture. 

POINT III 

Other errors assigned are also patent and are 
reasons for reversal of the judgment below. 

This brief has already run to sufficient length and we 

shall not burden this Court with a further survey at this 

time of the numerous other errors committed by the Courtj 

below. Thev are all set forth in our Assignment of Errors 
* # 

and we wish only to make it clear that we are not aban-f 
doning any of these points but press each assignment of 
error as set forth in our petition for leave to appeal ana 
in our statement of points (pp. 10-12, supra) herein. (See 
also Appendix B hereto, pp. 115-118.) What we have al¬ 
ready said we believe amply demonstrates the necessity 
for reversal of the judgment below. 


Conclusion 

The record here clearly shows that (1) appellee befor |e 
the institution of this action had received every penny tb 
which she was entitled on each date due with many pay¬ 
ments in advance at her own request , and (2) appellee 
refused and still does refuse to live up to her own obliga¬ 
tions under the agreement in any fashion. To reward 
appellee for her past misconduct by giving her nojv 
again what she unblushingly admits she has already re¬ 
ceived is to place a premium on contract breaking. Final 
judgment for appellee herein would be a most remar 
able act of injustice. 







28 


Wherefore the judgment of the Municipal Court 
should be reversed and (1) the complaint dismissed 
or (2) a new trial awarded. 

Eespectfullv submitted, 

George W. Dalzell, 
Attorney for Appellant, 

1016 Tower Building, 
Washington, D. C. 


Wilber Stammler, 
George W. Dalzell, 

Of Counsel. 
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APPENDIX TO BRIEF FOR APPELLANT 



IN THE 

iHunirtpal (Enurt 

OF THE DISTICT OF COLUMBIA 


Edythe Sterling Hammond, | 

45 East 66th Street, I 

New York City, / 

Plaintiff, f 

v ’ / No. A 16,093 

Ogden H. Hammond, Jr., I 

1603 Connecticut Ave., \ 

Washington, D. C., t 

Defendant. 


Complaint 

The plaintiff, by her attorneys, George L. Schein and 
Kenneth W. Parkinson, complains of the above-named de¬ 
fendant and alleges: 


First Cause of Action 

i 

1. As of the 1st day of January, 1938, in the City of 
New York, the plaintiff and the defendant duly entered 
into an agreement in writing wherein and whereby it was 
mutually agreed, among other things, that the defendant 
would provide for the support and maintenance of the 
plaintiff and for the support and maintenance of the infant 
daughter of the parties, as follows: 
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Complaint 

“A. During the lifetime of the wife and the life¬ 
time and minority of the child, so long as the wife 
shall not remarry, the following provisions and pay¬ 
ments shall be made bv the husband: 

I. The wife shall be permitted to occupy, rent free, 
the apartment at No. 950 Park Avenue, New York 
City, New York, heretofore occupied by the husband 
and the wife and leased by the husband, during such 
time as said apartment shall not be sublet by the hus¬ 
band in his absolute discretion until the termination 
or cancellation of the lease, and the husband shall pay 

( 2 ) 

to the wife, so long as she shall have the right so to 
occupy said apartment, twenty percent. (20%) of all 
income received by him during such period. 

III. After the year 1938, the husband shall pay to 
the wife forty per cent. (40%) of his income for each 
calendar year during which his income does not exceed 
Seven Thousand Five Hundred Dollars ($7,500.00). 
Should the income of the husband exceed Seven Thou¬ 
sand Five Hundred Dollars ($7,500.00) during any 
calendar year, he shall pay to his wife for each such 
year thirty per cent. (30%) of such income but, in no 
event, less than Three Thousand Dollars ($3,000.00) 
nor more than Six Thousand Dollars ($6,000.00).” 

2. That upon information and belief the defendant, in 
the year 1939 after payment of taxes, received a net in¬ 
come subject to this agreement in the sum of $6,527.48, to 
which the plaintiff, in accordance with the terms of the 
separation agreement, became entitled to receive the sum 
of $2,610.99. 

3. That the defendant, in the year 1939, paid to the 
plaintiff the sum of $2,400.00 leaving a balance due and 
owing in the sum of $210.99. 
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Complaint 

4. That although payment therefor was duly demanded, 
no part thereof has been received. 

Second Cause of Action 

5. Plaintiff reiterates and realleges all of the allega¬ 
tions contained in paragraph marked and numbered “1” 
of the complaint, as if at length fully set forth herein. 

I 

6. That upon information and belief the defendant, in 
the year 1940, after payment of taxes, received a net in¬ 
come subject to this agreement, in the amount of $7,790.65, 
to which the plaintiff, in accordance with the terms of the 
separation agreement, became entitled to receive the sum 
of $3,000.00. 

(3) 

7. The defendant, in the year 1940, paid to the plaintiff 
the sum of $2,400.00, leaving a balance due and owing in \ 
the sum of $600.00. 

i 

| 

8. That although payment therefor was duly demanded, 
no part thereof has been paid. 

Wherefore: Plaintiff demands judgment against the 
defendant in the sum of $210.99 with interest from Janu¬ 
ary 10, 1940 on the first cause of action, and the sum of 
$600 with interest from January 10, 1941, on the second 
cause of action, totalling $810.99 with interest, together 
with the costs and disbursements of this action. 


(4) 


George L. Schein, 

1057 Munsey Bldg. 

Kenneth N. Parkinson, 

420 Munsey Building, 
Attorneys for Plaintiff. 
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Affidavit of Merit 
(5) 

IN THE MUNICIPAL COURT 
FOR THE DISTRICT OF COLUMBIA 


Edythe Sterling Hammond, 

Plaintiff, 
v. 

Ogden H. Hammond, Jr., 

Defendant. 


Edythe Sterling Hammond, being first duly sworn, de¬ 
poses and says that she is the plaintiff in the above-entitled 
cause, and the former wife of the defendant, having been 
divorced sometime during the year 193S; 

That as of the first day of January, 1938, in the City of 
New York, the plaintiff and the defendant entered into an 
agreement in writing wherein and whereby it was mutually 
agreed, among other things, that the defendant would pro¬ 
vide for the support and maintenance of the plaintiff and 
for the support and maintenance of the infant daughter 
of the parties as follows: 

“A. During the lifetime of the wife and the life¬ 
time and minority of the child, so long as the wife 
shall not remarry, the following provisions and pay¬ 
ments shall be made by the husband: 

I. The wife shall be permitted to occupy, rent free, 
the apartment at No. 950 Park Avenue, New York 
City, heretofore occupied by the husband and the wife 
and leased by the husband, during such time as said 
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Affidavit of Merit 

apartment shall not be sublet by the husband in his 
absolute discretion, until the termination or cancella¬ 
tion of the lease, and the husband shall pay to the 
wife, so long as she shall have the right so to occupy 
said apartment, twenty per cent. (20%) of all income 
received by him during such period. 


III. After the year 1938, the husband shall pay tc^ 
the wife forty per cent. (40%) of his income for each 
calendar year during which his income does not exceed 
Seven Thousand Five Hundred Dollars ($7,500). Should 
the income of the husband exceed Seven Thousand 
Five Hundred Dollars ($7,500) during any calendar 
year, he shall pay to the wife for each such year thirty 
per cent. (30%) of such income but, in no event, lesi 
than Three Thousand Dollars ($3,000) nor more than 
Six Thousand Dollars ($6,000).” 

The agreement further provided that “the husband 
shall furnish the wife or her attorney, on or before the 
10th day of January in each year, with a sworn statemenjt 
of his income as defined above, for the preceding calendar 
year”; and that any adjustment should be made at the 
end of the year when the amount of income actually re¬ 
ceived during that year had been determined. 

That upon information and belief, the defendant in thb 
year 1939, after payment of taxes, received a net income 
subject to this agreement in the amount of Six Thousand 
Five Hundred Twenty-seven Dollars and Forty-eight centfs 
($6,527.48) to which the plaintiff, in accordance with th|e 
terms of the separation agreement, became entitled to re¬ 
ceive the sum of Two Thousand Six Hundred Ten Dollails 
and ninety-nine cents ($2,610.99); that the defendant, in 
the year 1939, paid to the plaintiff the sum of Two Thou¬ 
sand Four Hundred Dollars ($2,400), leaving a balancje 
due and owing in the sum of Two Hundred Ten Dollars 
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Affidavit of Merit 

and Ninety-nine Cents ($210.99); that although payment 
therefor was duly demanded, no part thereof has been 
received. 

That upon information and belief, the defendant in the 
year 1940, after payment of taxes, received a net income, 
subject to this agreement, in the amount of Seven Thou¬ 
sand Seven Hundred Ninety Dollars and Sixty-five Cents 
($7,790.65), to which the plaintiff, in accordance with the 
terms of the separation agreement, became entitled to re- 
(7) 

ceive the sum of Three Thousand Dollars ($3,000.00) but 
that the defendant, in the year 1940, paid to the plaintiff 
the sum of Two Thousand Four Hundred Dollars ($2,400) 
only, leaving a balance due and owing in the amount 
of Six Hundred Dollars ($600) for the year 1940, and 
that although payment therefor was duly demanded, no 
part thereof has been paid. 

This plaintiff further deposes and says that the agree¬ 
ment aforesaid, from which provisions applicable to this 
action have been quoted, remained in force following the 
divorce aforesaid, and is now in force, and that the de¬ 
fendant is justly indebted to said plaintiff in the sum of 
Two Hundred Ten Dollars and Ninety-nine Cents ($210.99) 
for the year 1939, with interest from January 10, 1940, 
and the sum of Six Hundred Dollars ($600) for the year 
1940, with interest from January 10, 1941, totalling Eight 
Hundred Ten Dollars and Ninety-nine Cents ($810.99), 
with interest, together with the costs and disbursements 
of this action. 

(Signed) Edythe Sterling Hammond 
Edythe Sterling Hammond 

Subscribed and sworn to before me, a 
Notary Public in and for the County of 
New York, this 10th day of May, 1941. 

Abraham Greenbush 
Notary Public, N. Y. 


( 8 ) 
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Bill of Particulars 

IN THE MUNICIPAL COURT 
OF THE DISTRICT OF COLUMBIA 


Edythe Sterling Hammond, 

Plaintiff, 

v. 

Ogden H. Hammond, Jr., 

Defendant . 


p-No. A 16,093 


Ogden H. Hammond, Jr., 
to 

Edythe Sterling Hammond 

Balance due on alimony for the year 1938 $210.99 

Interest thereon at 6% from January 10,1940 16.87 

Balance due on alimony for the year 1940 600.00 

Interest thereon at 6% from January 10, 1941 12.00 

$839.86 

Together with the costs of this suit 

Kenneth N. Parkinson 
George L. Schein 



( 9 ) 


Motion to Strike Complaint 

MUNICIPAL COURT 
OF THE DISTRICT OF COLUMBIA 


Edythe Sterling Hammond, 

Plaintiff, 


v. 


Ogden H. Hammond, Jr., 

Defendant. 


No. A 16,093 


Now comes the defendant and moves the Court to strike 
the complaint in this cause on the ground that the same 
does not state a cause of action, for that the said complaint 
alleges that the parties hereto entered into a written agree¬ 
ment, upon which the complaint is founded, but only a 
portion of the alleged agreement is pleaded, there is no 
averment of any consideration for such agreement, and 
it does not appear that the plaintiff has performed any 
portion of such agreement on her part to be performed or 
is ready, willing and able so to perform. 

Geo. W. Dalzell, 

Attorney for Defendant, 
1635 Pennsylvania Ave., 
Washington, D. C. 

Sirs: 

Take notice that I shall call the foregoing motion to the 
attention of the justice before whom the same may come, 
on Wednesday, the 2nd day of July, 1941, at 10 o’clock 
a. m. or as soon thereafter as counsel can be heard. 

Geo. W. Dalzell, 

Attorney for Defendant. 
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Motion to Strike Complaint 

To Messrs. Kenneth N. Parkinson and 
George L. Schein, 

.Attorneys for Plaintiff. 

Service of a copy of the foregoing motion is hereby 
acknowledged this 28th day of June, 1941. 

Kenneth N. Parkinson, 

Attorney for plaintiff. 

Overruled July 3, 1941, and exception. 
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( 10 ) 

Answer 

MUNICIPAL COURT 
OF THE DISTRICT OF COLUMBIA 


Edythe Sterling Hammond, 

Plaintiff , 
v. 

Ogden H. Hammond, Jr., 

Defendant . 


No. A 16,093 


The defendant, Ogden H. Hammond, Jr., without waiv¬ 
ing any objection to the insufficiency in law of the plain¬ 
tiff’s complaint herein, for answer thereunto says: 

First Cause of Action : 

1. The defendant admits that as of the 1st day of 
January 193S in the city of New York the plaintiff and 
defendant entered into an agreement in writing but denies 
that paragraph 1 of the complaint is a correct statement 
of the said agreement and defendant therefore denies the 
allegations of paragraph 1 with respect to said agreement 
except the date thereof and calls for strict proof of the 
agreement alleged. 

2. The defendant admits the allegations of paragraph 

2 of the complaint. 

3. The defendant admits the allegations of paragraph 

3 of the complaint except the allegation that a balance of 
$210.99 was left due and owing to the plaintiff, which the 
defendant denies. 

4. The defendant admits the allegations of paragraph 

4 of the complaint. 
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Answer 

Second Cause of Action : 

5. For answer to paragraph 5 of the complaint the de¬ 
fendant realleges the allegations of paragraph 1 of this 
answer as if at length here fully set forth. 

6. The defendant admits the allegations of paragraph 

6 of the complaint. 

7. The defendant denies the allegations of paragraph 

7 of the complaint and alleges that the payments made by 
him to or on account of the plaintiff in the year 1940 
aggregated $2500 and not $2400 as alleged in said para- i 
graph and that no balance was left legally and equitably 
due and owing to the plaintiff. 

( 11 ) 

8. The allegations of paragraph 8 of the complaint are 
admitted. 

9. Further answering defendant says that during the 
year 1938 the plaintiff became entitled to receive from the 
defendant the aggregate sum of $1677.99 and the defendant 
actually paid the plaintiff the sum of $2400, leaving a bal¬ 
ance of $722.01 for which the defendant is legally and 
equitably entitled to credit against any sums becoming due 
and payable by him to the plaintiff subsequent to the year j 
1938 and upon the allowance of such credit the defendant 
owes the plaintiff nothing, but, on the contrary, is entitled 
to a credit of $11.02 upon any payments which may or 
might become due the plaintiff from defendant upon any 
account subsequent to the year 1940. 

10. Further answering, the defendant avers that the 
plaintiff has not performed the covenants of the agreement 
between herself and the defendant in that the said agree¬ 
ment contained the following provisions: 
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Ansiver 

“Whereas the issue of said marriage (to wit, the 
marriage of the plaintiff and defendant) is Edythe 
Bruce Hammond, a daughter, born on March 22, 1936, 
who is hereinafter referred to as the “Child”; 

• • • * • 

“Third: The Wife shall have the custody of the 
Child during the Child’s minority subject, however, to 
the right of the Husband, at his option, (1) to have 
complete custody of the Child for two (2) months in 
each year at any time designated by him so long as 
the Wife has not remarried and the Child has not at¬ 
tained the age of Eight (8) years and is living in the 
United States of America, • • • and (3) to visit the 
Child once a week at the residence of the Wife or at 
any other suitable and convenient place which the 
Husband may designate, at any time during reasonable 
hours and upon reasonable notice to the Wife, so long 
as the Child is living in the United States of America.” 

And the defendant says that the child, Edythe Bruce 
Hammond, referred to in said agreement, is under the age 
of eight years and that the plaintiff has not remarried, 
and the defendant further says that, although often there¬ 
unto requested, the plaintiff has failed, refused, and ne¬ 
glected, and does fail, refuse and neglect to allow the de¬ 
fendant to have custody and visitation of the said child, 
pursuant to the said agreement, and the defendant says 
that by virtue of the breach of said agreement by the plain¬ 
tiff the plaintiff is not entitled to recover anything against 
( 12 ) 

the defendant under and by virtue of said agreement, or 
otherwise. 

11. Further answering the defendant says that in and 
by the agreement hereinbefore referred to it was provided 
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Answer 

that certain articles of personal property enumerated in 
said agreement were the personal property of the defend-1 
ant and that he might at any time take complete possession 
thereof free from any claim or right of the wife; yet the j 
plaintiff has taken possession of said articles and, although 
often requested, has failed and refused and still does fail 
and refuse to surrender the same to the defendant, and the 
defendant says that by reason of such breach of said 
agreement by the plaintiff, the plaintiff is not entitled to 
recover anything against the defendant under and by vir¬ 
tue of said agreement. 

12. Further answering the defendant savs that bv rea- 
son of the allegations of the complaint and of this answer, 
an actual controversy exists between the plaintiff and de¬ 
fendant with respect to the rights of the parties under and 
by virtue of said agreement and the defendant is entitled 
to a declaratory judgment in this suit, declaring such rights. 

And the defendant having fully answered all the mat¬ 
ters and things alleged in the complaint, prays: 

I. For a declaratory judgment declaring that the de¬ 
fendant is not indebted to the plaintiff and that the plain T 
tiff has breached the agreement in suit and is entitled to 
recover nothing thereunder. 

i 

II. That defendant be hence dismissed with his real 

sonable costs and charges. j 

Geo. W. Dalzell, 

7 | 

Attorney for Defendant, 

1653 Pennsylvania Ave., NAVI 

Washington, D. C. 

Service of a copy of the foregoing answer and accom¬ 
panying affidavit of defense is acknowledged this 14th da^ 
of July, 1941. 

(Signed) Geo. L. Schein, 

Attorney for Plaintiff. 
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Affidavit of Defense 

MUNICIPAL COURT 
OF THE DISTRICT OF COLUMBIA 


Edythe Sterling Hammond, 

Plaintiff, 

v. 

Ogden H. Hammond, Jr., 

Defendant. 


> No. A 16,093 


District of Columbia, ss.: 

Ogden II. Hammond, Jr., being first duly sworn, deposes 
and says: I am the defendant in the above entitled suit 
and have read the affidavit of merit of Edythe Sterling 
Hammond, plaintiff, bearing date May 10, 1941, and at¬ 
tached to the complaint herein. I admit that the plaintiff 
is my former wife and that we have been divorced and 
that, as of January 1, 1938, a written agreement was en¬ 
tered into between the plaintiff and myself of which a 
portion is quoted in the plaintiff’s affidavit; but I deny 
that I have failed or refused to make the payments pro¬ 
vided for in said agreement and aver that I have fully 
paid everything demandable by the plaintiff thereunder, 
and aver that the account between us pursuant to said 
agreement stands as follows: 


Paid to or 

Calendar Due on account of 

Year _ Plaintiff _ Plaintiff 


1938 . $1,677.99 $2,400.00 

1939 . 2,610.99 2,400.00 

1940 . 3,000.00 2,500.00 


Overpayment to plaintiff 11.02 

$7,300.00 $7,300.00 
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And I further aver that the plaintiff has not performed 
the covenants of said agreement on her part to be per¬ 
formed in that she has persistently refused and neglected, 
and still does refuse and neglect to allow me to have the 
custody and visitation of our child, Edythe Bruce Ham¬ 
mond, an infant under the age of eight years, in the man¬ 
ner and at the time in said agreement provided (the plain¬ 
tiff not having remarried), although I have often requested 
her to do so. And I further aver that the plaintiff has not 
performed the covenants of said agreement on her part 
to be performed, in that she has failed and refused, and 

( 14 ) 

still does fail and refuse, to surrender to me the articles 
of personal property in said agreement enumerated as 
belonging to me. The plaintiff is therefore not entitled to 
recover anything under the said agreement or otherwise 
and I aver that I do not owe the plaintiff the sum de¬ 
manded in this action or any part thereof. 

Ogden II. Hammond, Jr. 

Sworn to and subscribed before 
me this 11th day of July, 1941. 

John Randolph 
Notary Public 
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( 15 ) 

Motion for Judgment on Pleadings 

MUNICIPAL COURT 
OF THE DISTRICT OF COLUMBIA 


Edythe Steeling Hammond, 

Plaintiff, 


v. 

Ogden H. Hammond, Jr., 

Defendant. 


No. A 16,093 


Now comes the defendant and moves the court for judg¬ 
ment in favor of the defendant upon the pleadings for that 
it does not appear that the plaintiff has performed or is 
ready, willing and able to perform the covenants of the 
agreement sued upon by her part to be performed, and 
that it appears that the defendant denies that the plaintiff 
has performed or is ready, willing and able to perform the 
covenants on the plaintiff’s part to be performed pursuant 
to said agreement; and that the said agreement is not fully 
disclosed in the complaint and no consideration for said 
agreement is alleged. 

Geo. W. Dalzell, 

Attorney for Defendant. 


Sirs: 

Take notice that I shall call the foregoing motion to the 
attention of the justice before whom this case shall come, 
at the time said case is called for trial. 

Geo. W. Dalzell, 

Attorney for Defendant. 
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Motion for Judgment on Pleadings 

To George L. Schein, Esq., 

Kenneth N. Parkinson, Esq., 

Attorneys for Plaintiff, 

Munsey Building, 

Washington, D. C. 

Service of the foregoing motion and notice is hereby 
acknowledged this .day of July 1941. 


Attorneys for Plaintiff. 

Served by leaving copy at office of George L. Schein, 
Esq., Room 1057 Munsey Building, Washington, D. C., 
July 15, 1941, at 12:30 p.m. 

Geo. W. Dalzell, 

Attorney for Defendant. 


[No formal ruling upon this motion is ever noted in 
the memoranda of court minutes in the Municipal Court 
although presumably it was overruled by the entry of 
judgment for plaintiff on September 25, 1941, if not be¬ 
fore.] 
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Order Granting Leave to Appeal 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 

No. 8050. January Term, 1942. 


Ogden H. Hammond, Jr., 

Appellant, 


v. 


Edythe S. Hammond. 


No. A 16,093 
(Municipal Court 


On consideration of the petition for allowance of an 
appeal from the judgment of the Municipal Court of the 
District of Columbia entered September 25,1941, by Judge 
Robert E. Mattingly, 

It is ordered by the Court that the petition be, and it 
is hereby, granted. 

Per Mr. Justice Stephens, 
February 3, 1942. 
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( 16 ) 

Memoranda of Court Minutes of Proceedings 

(Docket Entries) 

1. July 3, 1941 Defendant’s Motion to Strike Over- 
M 132, p. 145 ruled. Defendant’s Motion for Secur- 
Judge Raedy ity for Costs Granted. Amount of 

Security set at $25.00 Cash or $50. 
Bond. 

July 16, 1941 $25. Security for 
Costs Paid. 

2. Sept. 19, 1941 Trial finding for Plaintiff $810.99 
M 134, p. 135 without Interest or Costs. 

Judge Mattingly 

3. Sept. 24, 1941 Defendant files Motion for New 
M 134, p. 141 Trial. 

Judge Mattingly 

4. Sept. 24, 1941 Defendant’s Motion for New Trial 
M 134, p. 141 Overruled after Hearing. Exceptions 
Judge Mattingly Granted Defendant. Undertaking to 

operate as supersedeas fixed in max¬ 
imum sum of $1,621.98. October 2, 
1941, undertaking on Appeal, with 
American Employer’s Ins. Co. as 
surety approved and filed. 

5. Sept. 25, 1941 Judgment on Finding for Plaintiff 
M 134, p. 144 for $810.99, without Interest or 
Judge Mattingly Costs. Exception Granted Defend¬ 
ant. 

6. Oct. 6, 1941 
M 134, p. 154 
Judge Mattingly 


Bill of Exceptions submitted. 


Docket Entries 


( 17 ) 

7. Oct. 16, 1941 
M 134, p. 170 
Judge Mattingly 


Time for Settling Bill of Exceptions 
extended to and including October 
23, 1941, by the Court. 


8. Oct. 23, 1941 
M 134, p. 1S1 
Judge Mattingly 


Plaintiff’s Oral Motion to Extend 
Time for Settling Bill of Exceptions 
to and including November 1, 1941 
granted. 


9. Oct. 30, 1941 Bill of Exceptions Signed nunc pro 
M 134, p. 188 tunc. Exception granted Plaintiff. 
Judge Mattingly 


Bill of Exceptions 

[From trial had on July 17, 1941 before Judge Robert 
E. Mattingly without a jury.] 

• • • • • 

[Plaintiff’s case in chief in full.] 

( 18 ) 

Opening Statement on Behalf of Plaintiff: 

Mr. Schein: If your Honor please, the declaration in 
the case sets forth a cause of action for the recovery of 
alimony in arrears under a separation agreement entered 
into between the parties in 1938, and which subsequently 
became part of a divorce decree in Nevada. 

We are agreed as to the amount due, based on the de¬ 
fendant’s own income tax reports, for the year 1939 of 
$210 and interest of $16.07; and for the year 1940 a bal¬ 
ance of $600 and interest, making a total of $839 up to 
the time of the preparation of this paper. 
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BUI of Exceptions 

( 19 ) 

There is a difference of $100 for 1940 which counsel 
say was paid in addition to what we concede was paid. 

The issues here made by the answer and affidavits 
filed by counsel for defendant are: 

First, they now claim there was an overpayment for 
the year 1938, made early in 1939, of some $700 or there¬ 
abouts. Also, they have raised very recently, in the last 
couple days when they filed their answer after the motion 
to strike was denied, the issue that the plaintiff has failed 
and refused to comply with that portion of the separation 
agreement and decree providing for the custody of the 
five-year old little girl. 

We claim that the overpayment they claim was made, 
based upon their present construction of the agreement, 
was a voluntary payment and is not properly set up here 
as a defense. And we claim that the custody provision 
is an independent covenant and is not properly a defense 
for alimony in arrears, or for support money in arrears 
for the support of Mrs. Hammond and her baby. 

The Court: It was in the decree? 

Mr. Schein: It was in the decree, and if they want 
it modified they can go to the proper forum to have it 
modified. We claim the defendant cannot set it up as a 
defense at this hearing, because he breached his agree¬ 
ment first, and until that breach is removed he would 
have no right to set that up as a defense. 

These are the issues, as briefly as I can give them to 
you. your Honor. 

I think I will call Mr. Hammond and have him clarify 
the situation as to the $100. 

The Court: I asked if there were any witnesses in the 
court room. 

Mr. Schein: He is the defendant. 
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Bill of Exceptions—Ogden H. Hammond, Jr., direct 

( 20 ) 

Whereupon, OGDEN H. HAMMOND, JR., called as a 
witness for the Plaintiff, having been first duly sworn, 
testified as follows: 

Direct examination by Mr. Schein: 

Q. Will you state your name? A. Ogden H. Hammond, 
Jr. 

Q. You live in Washington? A. I do. 

Q. And you are the defendant in this case? A. I am. 

Mr. Schein: May I have that check, please? 

Mr. Dalzell: Yes (handing check to Mr. Schein). 

Mr. Schein: I ask that it be marked Plaintiff’s 
Exhibit A for Identification. 

(The check referred to was marked Plaintiff’s 
Exhibit A for Identification.) 

By Mr. Schein : 

Q. With respect to the statement made in your plead¬ 
ing that you overpaid Mrs. Hammond $100 in 1940, I 
show you Plaintiff’s Exhibit A for Identification and ask 
if you base that statement on this check, which is a pay 
check for $100? A. That is the one. 

Mr. Dalzell: I don’t know if His Honor under¬ 
stands the issue with respect to this check. It is 
this: The plaintiff alleges that the defendant paid 
$2400 in 1940, and we say he paid her $2500. Coun¬ 
sel is discussing this $100 issue. 

Mr. Schein: This one item. 

I offer the check in evidence as Plaintiff’s Ex¬ 
hibit A. 

( 21 ) 

Mr. Dalzell: No objection. 

(The check above referred to, previously marked 
Plaintiff’s Exhibit A for Identification, is now re- 
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ceived in evidence and filed in conection with this 
case under the same letter.) 

By Mr. Schein: 

Q. Isn’t it true, refreshing your recollection, that that 
check was sent to Mrs. Hammond to defray some hospital 
expenses? A. That is correct. 

Q. And didn’t you write her a letter which accompanied 
this check? A. I may have. 

Q. What do you now testify as to why this is an 
overpayment of $100? A. Well, my attorneys advised me, 
after I informed them of the purpose of the check, that j 
according to the terms of the agreement I was not neces-! 
sarily liable for hospital expenses, because my ex-wife re¬ 
tained the custody of the child and she was the party who 
was looking after the child at the time. 

Q. This check is dated October 9, 1940. When did 
your attorney so advise you? A. When this matter came 
up. I am just trying to figure out the exact date. 

Q. Was that after the institution of this suit? A. I 
believe it was prior to it. 

Q. How long prior to it? Can you give the Court and 
counsel some idea? A. This matter has been going on- 

Q. I didn’t ask you that, sir. Approximately when 
did your counsel so advise you, refreshing your recollec¬ 
tion of the date of the check? A. To the best of my 
knowledge, around the end of 1940. 

( 22 ) 

Q. Now, then, did you tell your counsel that you made 
this payment voluntarily to defray hospital expenses, and! 
that it really had nothing to do with the payments due! 
under the separation agreement and decree? A. I do 
not recall. 

Mr. Schein: I ask to have this marked Plaint 
tiff’s Exhibit B for Identification.) 
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(The letter referred to was marked Plaintiff's 
Exhibit B for Identification.) 

Mr. Dalzell: May I see it? 

Mr. Schein: Yes, I will show it to you. I will 
first have it identified by the witness. 

By Mr. Schein : 

Q. I show you this- 

The Court: Have you shown it to counsel? 

Mr. Schein: I haven’t offered it yet. 

Q. (Continuing.) I show you Plaintiff’s Exhibit B for 
Identification and ask if that is your letter? A. Yes, that 
is my letter. 

Mr. Schein: I offer this letter in evidence as 
Plaintiff’s Exhibit B. 

Mr. Dalzell: Will Your Honor indulge me while 
I read it? I don’t know that I shall object at all. 
(After reading said letter.) No objection. 

(The letter above referred to, previously marked 
Plaintiff’s Exhibit B for Identification, is now re¬ 
ceived in evidence and filed in conection with this 
case under the same letter.) 

Mr. Schein: Inasmuch as the letter is in the 
handwriting of the defendant, I should like to ask 
him to read the letter into the record. 

The Witness: It is dated “Thursday.” (Read¬ 
ing:) 

“Dear Edie: 

( 23 ) 

“Here is a check for $100. I suggest you pay 
the hospital and keep the rest. We can then de¬ 
duct the amount you have left over from your next 
payment. As you know, you are ‘fixed’ till the 
first of November. 
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“I am having our separation agreement looked 
at to see what is due you and you will get that, I 
hope, by the end of the year. When I get it all 
calculated you had better have someone go over it, 
but we’ll discuss that later. 

“Incidentally, the person who arranged about 
the doctor, etc. is coming through Long Island on 
Tuesday morning and would like to meet you and 
the baby. If you could see him around 11 to 12 
Tuesday morning it would be nice. He is a great 
friend of mine. 

“Phoning seems a silly waste. Let me know 
by wire or mail if you and baby can see him then. 
His name is Wilber Stammler and be nice. 

Love etc. 

Ogden.” 

By Mr. Schein: 

Q. Is Mr. Stammler the attorney who advised you 
afterwards that you didn’t have to make this payment? 
A. Yes, but that is a double question, isn’t it? 

Q. Answer it any way you like. A. That is Mr. 
Stammler, yes. 

Q. Then that is the answer. 

I 

Mr. Schein: That is all. 

Cross examination by Mr. Dcdzell: 

Q. Mr. Hammond, I am not quite clear whether the 
date of this letter was made apparent during your direct 

( 24 ) 

examination. This letter is dated “Thursday.” Can you 
come any nearer to the date than that? 

Mr. Schein: We have the envelope, which I 
will make a part of the exhibit. 
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Mr. Dalzell: That is perfectly agreeable. 

Q. (Continuing.) Mr. Hammond, are you able to state 
if the check for $100, Plaintiffs Exhibit A, is the check 
that was enclosed in this letter of yours to Mrs. Hammond 
bearing the date on the envelope of October 30, 1940, I 
believe- 

Mr. Dalzell: Can you make out the date? 

Mr. Schein: It is October 10, 1940, 9:30 P. M. 

By Mr. Dalzell: 

Q. Are you able to state if that is the check that ac¬ 
companied the letter? A. Yes, to the best of my knowl¬ 
edge it is. 

Mr. Dalzell: That is all. 

(Witness excused.) 

Mr. Schein: Mrs. Hammond, will you take the 
stand? 


Whereupon EDYTHE STERLING HAMMOND, the 
plaintiff, called as a witness on her own behalf, having 
been first duly sworn, testified as follows: 

Direct examination by Mr. Schein: 

Q. State your name. A. Edythe Sterling Hammond. 

Mr. Schein: If Your Honor please, I am just 
putting the plaintiff on for one purpose at this 
time, and that is to clarify the situation as to this 
$100 check. I want to reserve the right to recall 
her later on. 

Q. You are the plaintiff in this case? A. Yes. 
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( 25 ) 

Q. You have heard the testimony regarding this $100 
payment which seems to be in question. Can you ex¬ 
plain briefly the circumstances under which that payment 
was made to you? A. My ex-husband gave it to me to 
pay the hospital expenses for the baby, because I told 
him she had to have her tonsils taken out, and I couldn’t 
afford to pay the expenses. He paid that aside from any 
money due under our agreement. 

Q. Did you have a talk with him on the subject? A. 
I did. I had a talk with his father, too. 

The Court: Did he pay the doctor? 

The Witness: I asked if he would take care of 
this hospital bill, and he said he would, and as 
far as I know he paid the doctor. 

By Mr. Schein: 

Q. Did he tell you that would be outside the payments 
due under the separation agreement? A. Yes. This was 
because I couldn’t handle it. ! 

Mr. Schein: That is all. 

I 

Cross examination by Mr. Dalzell: 

Q. When was this conversation with reference to the 
date of the check and the date of the letter that has been 
put in evidence? A. I am not absolutely sure if it was 
the end of September or the first of October, but it was 
in the fall. 

Q. If it was the first of October it was about 10 days 
before the date of the check and the date of the letter? 

The Court: Wasn’t the letter on the 30th of 
October? 
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Mr. Dalzell: Your Honor, that isn’t quite right. 
The check is dated October 9, 1940, and it would 
appear from the postmark that the letter was mailed 
October 10th. There is no doubt that the check was 
in the letter. 

( 26 ) 

The Witness: I think it was about 10 days or 
two weeks before that, that I had a talk with him. 

The Court: It wouldn’t make much difference 
when it was. Did he actually give this to you and 
say it was for hospital expenses, free of alimony? 

The Witness: Yes, he did. 

By Mr. Dalzell: 

Q. Was anyone present at that conversation except you 
and Mr. Hammond? A. I think we were alone at the 
time, but his father knew he was doing this. 

Q. Where did this conversation take place? A. He 
came to Long Island to see me. 

Q. He came to Long Island to see you? A. To discuss 
it. 

Mr. Dalzell: That is all. 

Mr. Schein: That is all. 

(Witness excused.) 

Mr. Schein: If the Court please, that is the 
testimony regarding the $100 item. The balance of 
the amount is agreed upon as to amount. I think 
we rest at this point except that I would like to 
introduce in evidence two more exhibits, and I ask 
that I be permitted to furnish copies and withdraw 
the originals, because they are the only papers we 
have. 

I offer the separation agreement, dated January 
1, 1938, as Plaintiff’s Exhibit C, and ask permission 
to withdraw the original and furnish a copy. 
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Mr. Dalzell: I have no objection to the furnish¬ 
ing of a copy. May I see it? 

(Whereupon a paper was handed to Mr. Dalzell 
by Mr. Schein.) 

( 27 ) 

Mr. Dalzell: Is this the original? 

Mr. Schein: That is the original that is in our 
possession. 

Mr. Dalzell: Mr. Schein, this appears to he a 
copy. I have no objection to it on the ground it is a 
copy. I have no objection to its being admitted, 
subject to check. I want the agreement in myself. 
But may we understand it is admitted subject to 
comparison as to its correctness? I have no doubt 
it is correct, but I want to make that reservation. 

The Court: All right. 

(The copy of the separation agreement above 
referred to, marked Plaintiff’s Exhibit C, is filed 
in connection with this case.) 

Mr. Schein: I offer in evidence as Plaintiff’s 
Exhibit D the Findings and Decree of divorce in 
which this agreement was incorporated, and ask per¬ 
mission to substitute a copy for that. 

Mr. Dalzell: I have no objection. 

(The copy of Findings and Decree above re¬ 
ferred to, marked Plaintiff’s Exhibit D, is filed in 
connection with this case.) 

Mr. Schein: Plaintiff rests. 

[Excerpts from case for defendant.] 

Mr. Dalzell: If Your Honor please, before pro¬ 
ceeding to take testimony, I should like to move for 
a judgment for the defendant. 

• • • • • 
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( 28 ) 

Tlie Court: The motion for a directed verdict 
is overruled. Exception noted. 

Mr. Dalzell: I call Mr. Stamraler. 

The Court: Call the witness. 

( 29 ) 

I don’t know anything about what is in the 
papers, except that they have been introduced. 

Mr. Dalzell: It seems to me it would be difficult 
for Your Honor to dispose of the motion without 
examining the first part of the contract. 

The Court: Read it to me. 

Mr. Dalzell: I will be glad to do so. 

The Court: Did you introduce it? 

Mr. Schein: If Your Honor please, I introduced 
it. I will read the parts of the agreement that are 
pertinent here. We don’t disagree on the provi¬ 
sions pertaining to the payments. On the question 
of custody, I will read from the third paragraph of 
this agreement: 

“The Wife shall have the custody of the Child 
during the Child’s minority subject, however, to 
the right of the Husband, at his option, (1) to 
have complete custody of the Child for two (2) 
months in each vear at anv time designated bv 
him so long as the Wife has not remarried and 
the Child has not attained the age of eight (8) 
years”- 

the child is five now- 

“and is living in the United States of America” 
and so on. 

That is the provision, “at his option”. That 
is the provision that is now in question, and I say 
it is incumbent upon the defendant to show that he 
ever asked for the custody of the child and that 
plaintiff ever refused it, if that is material. 
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The Court: Undoubtedly. 

Mr. Dalzell: If Your Honor please, the authori¬ 
ties are to the effect that it is part of the plaintiff’s 
case to tender a willingness, readiness and ability 
to comply with the terms of the contract. 

The Court: It doesn’t appear that the defend¬ 
ant has complied, does it? Has he complied with 
the terms of the contract? 

Mr. Schein: No, Your Honor. We say he is in 
arrears $810 and interest. He breached the con¬ 
tract. 

The Court: We will ascertain from the defend¬ 
ant what he has done to get the right to see the 
child. 

Mr. Dalzell: Then Your Honor rules it is not 
incumbent on plaintiff to tender a willingness, readi¬ 
ness and ability to comply with the terms of the 
contract ? 

The Court: Not at this time; not unless the de¬ 
fendant shows he made an effort to get the child 
and it was refused. 


Whereupon WILBER STAMMLER was called as a 
witness for the Defendant and, having been first duly 
sworn, testified as follows: 

Direct examination by Mr. Dalzell: 

Q. State your name for the record. A. Wilber 
Stammler. 

Q. What is your occupation, Mr. Stammler? A. I am 
an attorney, at the moment a Special Assistant to the At¬ 
torney General of the United States. 
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Mr. Dalzell: If Your Honor please, I propose to 
qualify Mr. Stammler as an expert on the law of 
New York, where this contract was made, and by 
which law it must be interpreted. 

Q. Will you state your qualifications? 

The Court: I don’t think it is necessary to go 
into a thing of that kind. I am going to decide ac¬ 
cording to this contract, what I think is in it. 

on 

Mr. Dalzell: If Your Honor please, the Court 
of Appeals has held in a similar case that the law 
of the State where the contract was made governs 
the interpretation of it. 

The Court: You can show me the authority. I 
will take a brief on that point. I don’t think this 
gentleman can tell me what the law of New York is, 
able as he might be. 

Mr. Dalzell: It was my understanding one had 
a choice on that subject, to either introduce expert 
testimony or submit a brief. I have a small brief, 
and will be glad to expand it. 

Mr. Schein: We can save the time of the Court 
by agreeing that the laws of New York would 
govern. 

Mr. Dalzell: And as to what the law is, I under¬ 
stand Your Honor will accept a brief? 

The Court: Yes. 

By Mr. Dalzell : 

Q. You are acquainted with the defendant in this case, 
Mr. Ogden H. Hammond, Jr.? A. I am. 

Q. You are aware that this is a suit brought by Mrs. 
Hammond against Mr. Hammond for certain payments 
alleged to be due? A. I am familiar with the case. 
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Q. Have you at any time acted as counsel for Mr. 
Hammond? A. On many occasions. 

The Court: That is not answering the question. 
The Witness: The answer is “yes”. 

By Mr. Dalzell: 

Q. Have you at any time discussed with Mrs. Hammond 
the liabilities of Mr. Hammond under this contract here 
involved? A. I have. 

Q. I refer you to the date March 9 or 19—you can cor¬ 
rect me on that—of this year. Does that identify in your 

( 32 ) 

mind any interview with Mrs. Hammond? A. Yes. On 
Sunday, March 9, 1941,1 had an interview with Mrs. Ham¬ 
mond and her New York attorney. 

Q. Who else was present? A. Only Mr. Walsh, her 
New York attorney. 

Q. WTiere did this interview take place? A. At her 
apartment, 45 East 66th Street, New York City. 

Mr. Schein: Was that 1941? 

Mr. Dalzell: Yes, this year. 

• • • • • 

By Mr. Dalzell : 

Q. Suppose you state the circumstances leading up to 

( 33 ) 

that meeting. A. I will state those circumstances. For a 
period of some months prior to this, dating from some¬ 
time in October or November 1940, I had been engaged at 
various times in a series of discussions with Mrs. Ham¬ 
mond, sometimes with Mr. and Mrs. Hammond and some¬ 
times with Mr. Walsh, looking to the making of certain 
adjustments in this separation agreement. This meeting 
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on March 9, 1941, took place after some correspondence 
between myself and Mr. Walsh- 

* • • • • 

A. (Continuing.) -and was to be a fully formal 

conference covering the details of proposed adjustments 
and modifications of the separation agreement. 

The Court: Was it ever adjusted and changed? 

The Witness: It was not, sir. 

The Court: Then how is this material: 

Mr. Dalzell: The purpose of this testimony, if 
Your Honor please, is to show—and I assume there 
is no objection to my stating it in the presence of 
this witness—that on this occasion Mrs. Hammond 
repudiated this agreement which she now sues on 
in court. 

The Court: Which she signed originally? 

Mr. Dalzell: Yes, and on which she bases this 
suit. 

The Court: All right; I guess I ought to hear 
that. 

(34) 

Mr. Schein: If she repudiated the agreement, or 
if there was any change or modification made, it 
would be in writing. 

The Court: It looks to me so. 

Mr. Schein: This witness is about to testify as 
to certain admissions the plaintiff made, and I don’t 
think that is proper. 

Mr. Dalzell: Your Honor said it would be 
proper to introduce evidence to show the efforts 
made by defendant to obtain custody of the child. 

The Court: Get to that point, then. Did he 
make any efforts, and was he refused custody? 

A. (Continuing.) The differences betwreen the plaintiff 
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and the defendant had been on two points. Plaintiff had 
demanded money, through me- 

The Court (Interposing.): Why doesn’t the de¬ 
fendant testify to that himself? 

The Witness: The demands were made through 
me, sir. 

The Court: All right. 

Mr. Schein: I ask, if the Court please, that the 
conversation be set out in greater detail than that 
it simmered down to two points. 

The Court: That is the way it should be. 

The Witness: I am still dealing with the cir¬ 
cumstances leading up to the conference on March 
9, 1941. 

The Court: What occurred on that date? 

The Witness: On that date I went to Mrs. Ham¬ 
mond’s apartment about five o’clock in the after¬ 
noon and remained there until approximately seven 
o’clock. There were only three of us present, my¬ 
self for Mr. Hammond, who had been unable to 
attend because of an extracted wisdom tooth that 
day; and Mrs. Hammond and her attorney Mr. 
Walsh. I talked with Mr. Hammond on the tele¬ 
phone towards the end of that conference. 

At that conference the conversation was opened 
by Mr. Walsh, who stated that he thought the par¬ 
ties should come to some amicable adjustment of 
their differences on this separation agreement. He 

( 35 ) 

said he thought it would be unfortunate it litiga¬ 
tion would ensue over this, and he said that so far 
as Mrs. Hammond and he were concerned, he was 
willing to waive any technicalities, and he hoped 1 
would approach the matter in the same spirit. 

I said that I always thought, in these matri¬ 
monial cases, that an amicable agreement was de- 
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sirable. I pointed out that so far as Mr. Hammond 
was concerned, I had specific instructions to see 
that any modification of the agreement should in¬ 
clude a specific reaffirmance of the custodial pro¬ 
visions of the agreement. 

At that point the difficulties arose. Mrs. Ham¬ 
mond objected to this, stating that she herself 
would be the sole judge of who was a fit person to 
be custodian of her child; that her child had been 
carefully brought up, and that she did not propose 
that it should associate with hoodlums and bums 
who were friends of her former husband’s. 

I then asked Mrs. Hammond if she considered 
persons like Assistant Attorney General Thurman 
Arnold- 

Mr. Schein: Are you referring to yourself? 

The Witness: I asked if she considered persons 
like Mr. Thurman Arnold, former Attorney General 
Homer Cummings, and Mr. Hugh Cox, Chief As¬ 
sistant to Mr. Arnold, as hoodlums and bums. She 
said she did not know the persons named, that she 
was basing her statement on the friends of her 
former husband’s whom she did know. 

I pointed out to Mrs. Hammond that the separa¬ 
tion agreement was specific and detailed in every 
particular as to the custody of the child, and gave 
the husband the option to demand the custody of 
the child for two months during any portion of the 
year that he saw fit during the present circum¬ 
stances—that is, the circumstances then in force at 
the time of this conversation. 

Shall I particularize what I mean by the cir¬ 
cumstances ? 

( 36 ) 

The Court: No, I don’t think so. 
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The Witness: I further stated that I was act¬ 
ing under the specific instructions of Mr. Ham¬ 
mond, and was representing his specific demand 
that the child be turned over to him for two months 
this summer. 

The Court: This summer? 

The Witness: I mean during the summer of 
1941, sir, at some time that could be arranged 
agreeably to Mrs. Hammond’s plans. 

The reply to this was the statement by Mrs. 
Hammond that she would have to consider the cir¬ 
cumstances of any proposed visit of the child to 
Mr. Hammond, and that in no event would she 
agree to surrender custody of the child outright to 
her former husband. 

Further conversation took place along this and 
other lines. Mrs. Hammond talked for more than 
one hour, the greater portion of which time time 
was spent in vilification and abuse of Mr. Ham¬ 
mond. 

Mr. Schein: I object to that unless he states 
what was said. 

The Court: Yes; leave that out. 

The Witness: I will not state the terms she 
then used unless counsel for plaintiff desires me to 
do so, in which event I shall be glad to state on 
cross examination the exact terms she used. 

Mr. Hammond telephoned me at the apartment, 
and I repeated to him what had occurred. He then 
instructed me to leave at that time, which I did, 
the final conversation being on a note by Mr. Walsh 
that he hoped the discussions could go forward and 
that satisfactory arrangements could be made. 

That is the gist of the conversation. 
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By Mr. Dalzell: 

Q. Mr. Stammler, you spoke of correspondence with 
Mr. Walsh, representing Mrs. Hammond, leading up to 
this meeting. I will ask you if you can identify this letter, 

( 37 ) 

which purports to be from Mr. Walsh (handing letter to 
witness) ? A. That is a letter from Mr. Walsh to me. 

Mr. Dalzell: I ask that be marked for identifi¬ 
cation as Defendant’s Exhibit No. 1. 

(The letter referred to was marked Defendant’s 
Exhibit No. 1 for Identification.) 

Mr. Dalzell: If the Court please, I have this 
letter and a few others, correspondence between Mr. 
Walsh and Mr. Stammler, Mr. Walsh’s letters be¬ 
ing originals, and Mr. Stammler’s retained copies 
of letters to Mr. Walsh. 

As to the copies of Mr. Stammler’s letters to 
Mr. Walsh, my suggestion would be this, unless 
Mr. Schein objects, that they be identified, and let 
me offer them subject to verification. 

The Court: What does this correspondence 
have to do with this lady? She doesn’t know what 
is in it. It has not been shown that she authorized 
the correspondence. What I want to know is what 
efforts the defendant made to get custody of the 
child, and what the plaintiff said. 

Mr. Dalzell: For the record, I offer in evidence 
the letter marked Defendant’s Exhibit No. 1 for 
Identification. 

The Court: I will not receive it. 

Mr. Dalzell: So that the record may be clear, 
would the same ruling apply to other correspond¬ 
ence between Mr. Stammler and Mr. Walsh leading 
up to this meeting of March 9, 1941, so that they 
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may be regarded as included in the ruling of Your 
Honor excluding them? 

The Court: Yes. 

Mr. Dalzell: Exception. 

The Court: She refused to let him have the 
child? 

The Witness: She did. 

The Court: That is all I want to know. 

The Witness: In that conversation she did re¬ 
fuse, sir. 

• • • • • 

Relating solely to the question of demands by Mr. 
Hammond to Mrs. Hammond for custody of the child, 
is there any further information you can give us? 

The Court: Of your personal knowledge. 

A. I should like to refer to correspondence passing 
between Mr. Walsh and myself after March 9, and re¬ 
ferring to the conversation which took place, because Mr. 
Walsh had been specifically authorized by Mrs. Ham¬ 
mond— 

The Court (Interposing.): Do you know that? 
The Witness: Yes, I do, because she specifi¬ 
cally authorized him at the end of the conference 
on March 9 to carry on correspondence with me. 
The Court: He told you he had authority? 

The Witness: Mrs. Hammond gave him author¬ 
ity in my presence on March 9. 

The Court: Gave him authority to adjust the 
matter? 

The Witness: Yes. 

The Court: Did you communicate with Mrs. 
Hammond later? 


( 38 ) 


40 


Bill of Exceptions—Wilber Stammler, cross 

The Witness: I did not. I communicated with 
Hr. Walsh after that time. 

The Court: Did Mr. Walsh refuse to let Mr. 
Hammond see the child, or do you know that? 

The Witness: I do not know that. 

The Court: Statements by Mr. Walsh are ex¬ 
cluded. 

( 39 ) 

Mr. Dalzell: Then I have no further questions. 
The Court: You may have exceptions to my 
rulings, of course. 

Mr. Dalzell: Quite so. 

• • • • • 

( 40 ) 

Cross examination by Mr. Schein: 

Q. Do you know of your own knowledge when the first 
formal demand was made under that separation agree¬ 
ment for custody of the child? A. The first formal de¬ 
mand was made by me on March 9, 1941. 

Q. Was that in waiting? A. It was not in writing. 

Q. When was the first demand in writing made, on 
your advice? A. The first demand in -writing was made, 
I believe, on May 28, 1941, subject to correction. 

Q. That was sometime after the institution of this suit? 
A. It was the day after the institution of this action. 
That is my recollection. 

( 41 ) 

Q. At that time you decided, as a lawyer, that under 
that agreement he should make a formal demand in writ¬ 
ing; is that right? A. That is right. May I state the 
circumstances ? 

Mr. Schein: I would like the witness to answer 
the questions. 
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Q. Then you made a subsequent demand after May 
28? A. I made no demands. 

Q. You advised the making of them? A. Mr. Ham¬ 
mond made two subsequent demands after May 28. 

Q. Was that done on your advice? A. It was done on 
my advice. 

Q. You know, don’t you, from what Mr. Hammond 
told you, without going into all the conversations with him, 
that up to May 28, when you advised the making of a 
written request under that agreement, that he had never 
made a written request from the time the agreement was 
made? A. I do know that, yes. 

Q. And from the time you had this talk on March 9 
until this suit was instituted, you did not advise the mak¬ 
ing of a formal demand? A. No, because I hoped it could 
be adjusted. 

* * • • * 

( 43 ) 

Q. You knew from reading the contract that he had 
an option to see the child, and that the option should 
have been exercised in some manner. Did you ask him 
whether, prior to the time he saw you, he had exercised 
that option? A. I did. 

Q. What did he say? A. Shall I tell you exactly what 
he said? 

Q. Yes. A. He said he had wanted to have custody 
of the child at various times- 

The Court: (Interposing.) The question was 
whether he had made any demands. 

The Witness: May I have the question read? 

Air. Schein: I will repeat it. 

( 44 ) 

The Witness: I would like to have the question 
read, unless counsel is testifying. 

The Court: Do you remember the question? 
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The Witness: I do not. 

The Court: Read the question. 

(The question referred to was repeated by the 
reporter, as follows: “You knew from reading 
the contract that he had an option to see the child, 
and that the option should have been exercised in 
some manner. Did you ask him whether, prior to the 
time he saw you, he had exercised that option? ’) 

The Witness: He said that he had frequently 
desired custody and possession of the child, and had 
often spoken to Mrs. Hammond about it, but that 
because of the tender age of the child and his ab¬ 
sence from New York, where the child was, for ex¬ 
tended periods, he had never seen fit to exercise 
the two months’ custodial provision, but that he 
fully intended to exercise this, and that he had ex¬ 
pressed this desire to Mrs. Hammond prior to meet¬ 
ing me. 

• • * • * 

( 45 ) 

Redirect examination by Mr. Dalzell: 

On cross examination counsel referred to an opinion in 
writing prepared by you and submitted to Mr. Hammond 
in the late autum of 1940. I will ask you whether that 
is a correct copy of that opinion (handing paper to the 
witness) ? 

The Court: How is that material? 

Mr. Dalzell: It is in response to the questions on 
cross examination. 

The Court: I don’t see how that is material. 

The Witness: That is a correct copy of the 
opinion. 

Mr. Dalzell: I should like to have it marked 
for identification. 
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The Court: You may do that. 

(The opinion referred to was marked Defend¬ 
ant’s Exhibit No. 2 for Identification.) 

Mr. Dalzell: And I now offer it in evidence. 

The Court: I exclude it as not being material. 
Mr. Stammler: Are exceptions automatic? 

( 46 ) 

The Court: Exceptions are automatic excep¬ 
tions. I want to see justice and fairplay, and where 
you take an exception at the end of the case I will 
give you an exception to all adverse rulings. 

• • • * • 

Whereupon, OGDEN H. HAMMOND, JR., the defend¬ 
ant, was called as a witness on his own behalf, and hav¬ 
ing been previously duly sworn, testified as follows: 

Direct examination by Mr. Dalzell : 

( 48 ) 

• * • • • 

Q. Did you or not, since January 1, 1938. at any time 
exercise the right to visit the child? Did you call on the 
baby? A. Oh, yes. 

The Court: How many times? 

The Witness: I couldn’t give you an exact 
figure, Your Honor. I should say possibly a dozen 
times, maybe more or less. 

By Mr. Dalzell: 

Q. Directing your attention to the date March 22 of 
this year, 1941, did you on that date call to see the baby! 
A. I did. 

Q. Where? A. 45 East 66th Street. 

Q. In New York City? A. In New York City. 

Q. Who lived there? A. Duncan Sterling, my ex 
iather-in-law. 
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( 49 ) 

Q. Did you at that time see the baby? A. It was too 
late. The baby had gone to bed. 

Q. Whom did you see? A. I saw my ex-wife and 
Robert Wetmore. 

Q. At that time was there any conversation between 
you and Mrs. Hammond with reference to visitation and 
custody of the child? A. Yes. 

Q. State what that conversation was. A. Well, I 
told Mrs. Hammond that while I didn’t have any definite 
plans yet, the question being whether I would have 
enough money to take a small place in the country for 
myself and child, or whether the child would go to my 
parents’ home—of necessity matters were in a nebulous 
state—still I would like to see the child this summer. 

The Court: Just see it? 

The Witness: Have custody is what I meant, 
sir. 

By Mr. Dalzell: 

Q. What reply was made to that? A. Mrs. Hammond 
said she would see what the conditions were under which 
the child w*as to go, where it was to go, whom it was to 
be with, and so forth. 

Q. Did you or not, during that conversation, invite 
her attention to the provisions of the separation agree¬ 
ment with respect to custody? A. I did. 

Q. Did she make any reply? A. Yes, she did. I 
pointed out that the separation agreement said certain 
things, and she said, “Just because I was a darn fool at 
the age of 23 or 24 and made an agreement doesn’t 
mean I have to live up to it the rest of my life”, or words 
to that effect. 

Q. This date has been fixed by your testimony as 
March 22, and you heard Mr. Stammler’s testimony 
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about an interview between him and Mrs. Hammond on 
March 9. On March 22, was any reference made to that 
conversation? A. Yes. Mrs. Hammond said that it 
seemed regrettable that we had to have lawyers and 
papers, and that she had been angry at that time; that 

( 50 ) 

in her opinion I owed her this back money. I believe 
that is about all. 

The Court: They were all arrears prior to 
March 9? 

The Witness: These were the disputed arrears. 

The Court: You continued to owe her these | 
arrears up to March 9? 

The Witness: She contended I owed her these 
arrears up to March 22. 

The Court: When was the suit brought? 

Mr. Schein: Early in May. 

The Witness: It was served on me on the 27th 
of May. I had no prior knowledge of it, except a 
hint. 

Mr. Dalzell: I have requested counsel for! 
plaintiff to produce certain original letters of which 
I have carbon copies. I may say that the notice, 
with reference to one of those letters, bore a wrong 
date. 

Mr. Schein, will you produce, in response to my 
notice, letters from the defendant to the plaintiff, 
one under date of May 28, 1941, and one under 
date of June 25, 1941? 

Mr. Schein: Do you want the one of July 5? 

Mr. Dalzell: Yes, that one also. 

Mr. Schein: If counsel has copies of those let¬ 
ters, I have no objection to the copies, as such, so 
that we will save time. My only objection is that 
they are very self-serving. 
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Mr. Dalzell: That goes to the weight, I take it. 

The Court: They are letters from defendant to 
plaintiff. Let us see what they say. 

By Mr. Dalzell: 

Q. Mr. Hammond, is this a retained copy of a letter 
written by you to Mrs. Hammond on May 28 of this year 

( 51 ) 

(handing letter to the witness)? A. Yes, it is. I see a 
correction on it. 

Q. Is this a retained copy of a letter from you to Mrs. 
Hammond dated June 25 of this year, last month (handing 
letter to the witness) ? A. Yes, it is. 

The Court: All subsequent to the bringing of 
this suit? 

Mr. Dalzell: Yes, Your Honor. 

Mr. Schein: And this last letter was subsequent 
to the denial of the motion to strike. 

Mr. Dalzell: That is true. 

I offer these three letters in evidence, to be 
marked consecutively as Defendant’s Exhibits 3, 
4 and 5. 

Mr. Schein: I have stated my objection. 

The Court: They were all written subsequent to 
the suit? 

Mr. Dalzell: Yes. 

The Court: I will exclude them. 

Mr. Dalzell: The contention of the defendant is 
that the plaintiff was bound to make an election of 
remedies. 

The Court: The plaintiff? 

Mr. Dalzell: Yes. She had a right to bring an 
action for the breach of this contract. She did not 
do so. 

The Court: She brought this suit. 
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Mr. Dalzell: She brought this suit, but it is J 
not for breach of contract; it is for payments al¬ 
leged to be due under the contract. 

The Court: How was it breached by him? 

Mr. Dalzell: The contract, in our view, has not 
been breached by him. 

The Court: He had never made demand for 
the custody of the child prior to the bringing of 
this suit? 

Mr. Dalzell: We heard testimony that demands ! 
were made 3 months before, or 2 l /i months before. 

The Court: All right. I don’t think it is very 
material. I think we are dealing with the arrears 
due up to the suit. I don’t think these letters are 
material as to the arrears sued on. You may take 
an exception to that ruling. 

Mr. Dalzell: I should like to, Your Honor. 

The Court: The only questions are, first, whether I 
the arrears were due prior to the suit; and the 
other question is whether this $100 was an over -1 
payment. 

Mr. Dalzell: At this point, and in response to 
Your Honor’s suggestion, I am prepared to show, 
either by Mr. Stammler’s testimony as a New 
York lawyer or by authorities, that these letters are, 
under the New York law, admissible. 

The Court: They are not admissible with re¬ 
spect to the claims for arrears prior to the bringing 
of the suit. 

Mr. Dalzell: I would like an opportunity now J 
or by brief to persuade the Court that under the 
laws of the State of New York, which govern here, 
these letters are admissible; and I have a Court of 
Appeals and a Supreme Court case. 

The Court: Present it on brief. 
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Mr. Dalzell: Let it be understood, in the first 
place, that I may brief the case, and secondly, that 
I tender Mr. Stammler as an expert on New York 
law. 

The Court: Very well. I overrule that last 
request. 

Mr. Dalzell: Exception, of course. 

Before excusing Mr. Hammond, and so that 
there may be no possible misunderstanding, I would 
like to have these marked for identification. 

(The letters referred to were marked for identi¬ 
fication as follows: The letter of May 28, 1941, 
as Defendant’s Exhibit 3; the letter of June 25, 
1941, as Defendant’s Exhibit 4; and the letter of 
July 5, 1941, as Defendant’s Exhibit 5.) 

The Court: Excluded and exception. 

Mr. Dalzell: Do I understand that the receipt 
of these letters by the plaintiff is admitted? 

Mr. Schein: I have said that we got the let¬ 
ters, and plaintiff does not object to the copies 
going in, as such. I have the same objection to 
the letters that the Court has ruled on. 

• * • • • 


By Mr. Dalzell'. 

( 53 ) 

Q. May I inquire whether this is your retained copy 
of your income tax return for the year 1938 (handing 
paper to the witness) ? A. It is. 

Mr. Dalzell: I don’t know whether Your Honor 
understands that the payments under this con¬ 
tract are measured by the defendant’s income. The 
contract so provides. 

The Court: What the contract provides, I am 
willing to listen to. 
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Mr. Dalzell: I offer this income tax return for 
1938 in evidence as Defendant’s Exhibit No. 6. 

( 54 ) 

Mr. Sehein: My only objection is that it en¬ 
cumbers the record. We are both agreed as to the 
amount paid that year, and that is all this paper 
would reflect. I would like to know what the pur¬ 
pose of this exhibit is. 

Mr. Dalzell: It is one item in the proof of the 
amount of defendant’s income for 1938, which is 
the measure of his liability under the contract. 

Mr. Sehein: My objection to that is, if the 
Court please, that the defendant made that pay¬ 
ment for 1938 voluntarily. 

The Court: What payment was that? 

Mr. Sehein: That $2400. He made those pay¬ 
ments voluntarily; that is, the payments set forth 
in his income tax return. 

The Court: That doesn’t prove anything to me 
in this case. 

Mr. Dalzell: I don’t think Your Honor quite 
appreciates the situation. 

The Court: I want to know how much he paid 
in 1938 and whether that is in conformity with the 
contract or agreement. 

Mr. Dalzell: The contract provides- 

The Court: You mean the separation agree¬ 
ment? 

Mr. Dalzell: Yes. The separation agreement 
provides that the defendant shall pay to the plain¬ 
tiff a stated proportion of his annual income, differ¬ 
ing under different circumstances. With reference 
to the year 1938, he was to pay 20 per cent of his 
income, as defined in the agreement, during thp 
period of that year when the plaintiff had the privi¬ 
lege of occupying an apartment in New York which 
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was leased by the defendant, and 40 per cent of 
bis income during such period in 1938 as that apart¬ 
ment was not available to plaintiff. 

I propose to show, first, what bis income was 
in 1938, then bow long tbe ajjartment was available 
to tbe plaintiff, and deduce from that how much in¬ 
come tbe plaintiff was entitled to receive. It will 
appear that Mr. Hammond overpaid bis wife dur¬ 
ing that year, pursuant to tbe terms of tbe agree¬ 
ment, a little more than what is now sued for, a 
little more than $800. I would like to prove those 
facts. 


( 55 ) 


Tbe Court: Let me bear tbe agreement on that. 


( 57 ) 


Mr. Dalzell: We have apparently arrived, 
rather by indirection, at tbe legal issue of tbe case. 
I bad not expected it to come up as an objection to 
an exhibit, although I am prepared to argue it on 
this. Tbe plaintiff here, as counsel has now ad¬ 
mitted, is seeking to be paid twice. 

Mr. Schein: I do not admit that. 

Mr. Dalzell: Then I will strike out the admis¬ 
sion and make tbe assertion that plaintiff is seek¬ 
ing to be paid twice, and I will prove, to the ex¬ 
tent it has not been proved, that she was overpaid 
during tbe year 1938 about $800. 

The Court: What about that provision in the 
agreement that he should have made his claim 
between certain dates? Is that the income tax 
law, or a provision of the separation agreement? 

Mr. Dalzell: That provision you are referring 
to is in the contract, sir. 

Mr. Schein: In the separation agreement. 
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Mr. Dalzell: The contention of the defendant 
is, first, that the failure to reach an adjustment by 
the tenth day of January and to tender a sworn 
statement of income is an immaterial issue. 

The Court: It is a part of the agreement, is it 
not? 

Mr. Dalzell: It is not a material part of the 
agreement under the New York law, and I have 
abundant authorities on that. 

The Court: Submit that on brief. 

Mr. Schein: I will have a brief too on that 
point. 

Mr. Dalzell: Further, that the acts of plaintiff 
constitute a waiver of adjustment and tender of a 
sworn statement of income. 

The Court: How did she waive it ? 

Mr. Dalzell: In the first place, she kept on 
taking the money and didn’t ask for these state¬ 
ments. 

The Court: She didn’t have to. That was in 
the agreement. 

J) 

Mr. Dalzell: Again, sir, I think the law is to 
the contrary. 

The Court: Give me briefs on that. 

Mr. Dalzell: Then there is a further reason. 
The defense here—if I am correct in my assertion 
that the defendant overpaid the plaintiff $S00 dur¬ 
ing 1938—is the defense of estoppel. Counsel says 
we have no right to go back into that period and 
now claim credit for that over-payment. When was 
it ever heard that estoppel can be the basis of a 
claim ? 

The Court: Let the matters of law come in the 
briefs. I am holding he has no such right under 
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the agreement because he didn’t furnish plaintiff 
with a statement of his income. 

Mr. Dalzell: May I have an exception to the 
ruling? 

The Court: Yes. 

Mr. Dalzell: It is my understanding we will 
not be permitted to show what defendant’s income 
for 1938 was? 

The Court: If he didn’t furnish it to the plain¬ 
tiff, I don’t see how he can show that now. 

Mr. Dalzell: May I have an exception? 

The Court: Yes. 

Mr. Dalzell: The defendant made payments in 
1939 of $2400, to which the plaintiff made no objec¬ 
tion, and there is in this declaration a demand for 
$210 on account of 1938. I submit, what is sauce 
for the goose is sauce for the gander. If the de¬ 
fendant is not to be permitted to establish his in¬ 
come for 1938, plaintiff should not be permitted to 
claim a credit for 1939. 

The Court: Did he comply with the provisions 
of the agreement in 1939? 

Mr. Schein: He was in arrears $210 for that 
year. 

If the Court please, may I suggest that counsel 
finish with the witness and let me finish with the 
cross examination, and if he has any legal argu¬ 
ment he can make it later. 

( 59 ) 

Mr. Dalzell: It was surprising to me that the 
legal argument came up on an objection to an ex¬ 
hibit. I have to know what I will be permitted to 
prove. 

The Court: All you are permitted to prove is 
that he complied with this provision of the agree¬ 
ment and furnished the plaintiff with statements 
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of his income between certain dates. If he didn’t 
do it, there is no necessity to go ahead on this line. 

Mr. Dalzell: With reference to 1939, there is a 
provision in the agreement that: 

“For the purpose of determining the per¬ 
centage of the Husband’s income to be paid to 
the Wife pursuant to the provisions of Subdivi¬ 
sions ‘A’ and ‘C’ above in any calendar year, the 
amount of income, as defined above, received by 
the Husband during the preceding calendar year 
shall be taken as the basis and adjustment shall 
be made at the end of the year when the amount 
of income actually received during that year has 
been determined.” 

The lady accepted the money paid for 1939 and 
made no objection. 

The Court: She was entitled to take it. Should 
she have told him he paid too much? 

Mr. Dalzell: It seems to me, sir, in order to 
maintain the record here, I ought at least to have 
some way of tendering, subject to Your Honor’s 
exclusion, the amount of defendant’s income for 
1938 which was to be the measure of the payment. 
We had been under the impression that counsel 
agreed that was the figure. 

Mr. Schein: The figures we agreed to were 
those taken from defendant’s income tax reports 
as having been paid to Mrs. Hammond. 

Mr. Dalzell: I offer to prove by this witness 
and documents that the amount due the plaintiff 
from the defendant for the year 1938 was $1677.99, 
and the plaintiff has admitted that she received 
$2400. That is an offer of proof. 

The Court: And your defense at this time is 
that you overpaid for that period? 
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( 60 ) 

Mr. Dalzell: Precisely. 

The Court: Unless you show he complied with 
the provision of the agreement to show within a 
certain time that his income was such and such, I 
am ruling that out. 

Mr. Dalzell: Mr. Stammler reminds me that the 
New York law- 

The Court (Interposing): I am ruling it out. 

Mr. Dalzell: I take it exceptions are saved to 
every adverse ruling here ? 

The Court: That is right. 

By Mr. Dalzell: 

Q. Mr. Hammond, who made the payments to Mrs. 

Hammond during 1938? A. They were made by my 

father, acting as my trustee. 

Q. Why didn’t you make them? 

The Court: That is immaterial. 

Mr. Dalzell: I thought the Court might like 
some understanding of why he didn’t make the 
payments. 

The Court: Either he didn’t have the money, 
or some other reason that isn’t material. 

Mr. Schein: I object to this as immaterial. 

The Court: Payments by his trustee are the 
same as payments by him. 

Mr. Dalzell: I offer to prove that payments 
during 1938 were made by Mr. Hammond’s trustees 
because of the fact and in view of the circum¬ 
stance that he was not in or near New York at that 
time. 

The Court: It was with his knowledge and con¬ 
sent that the payments were made? 

Mr. Dalzell: I am not prepared to say that the 
payments in these amounts were with his knowledge 
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and consent. I offer to prove he did not know the 
amounts being paid and did not consent to them. 
The Court: I am ruling that out. 

Mr. Dalzell: Very well, with the usual excep¬ 
tion, sir. 

The Court: All right. 

Mr. Dalzell: I think that is all. 

• * # • • 

( 66 ) 

Whereupon WILBER STAMMLER was recalled as a 
witness for the defendant, and having been previously 
duly sworn, testified as follows: 

Direct examination by Mr. Dalzell : 

Q. Mr. Stammler, with reference to the interview that 
you had with Mrs. Hammond and Mr. Walsh on a date 
in March- A. March 9th. 

( 67 ) 

Q. (Continuing.) -what, if anything, was said with 

reference to sworn statements of Mr. Hammond’s income 1 ? 
A. The objection had been raised previously by Mr. Walsh 
that sworn statements of income and the income tax state¬ 
ments had not been furnished. That was one of the 
issues under discussion on March 9, 1941 that Mr. Walsh 
said they were prepared to waive if we waived it. 

Mr. Schein: I move to strike the answer as to 
what Mr. Walsh said. 

Mr. Dalzell: It was in Mrs. Hammond’s pres¬ 
ence. 

The Court: It is not material. It may be ex¬ 
cluded. 

• • • • • 
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[Rebuttal for Plaintiff in Full.] 

( 68 ) 

Whereupon, EDYTHE STERLING HAMMOND, the 
plaintiff, was called as a witness in rebuttal on her own 
behalf, and having been previously sworn testified as fol¬ 
lows: 

Direct examination by Mr. Schein: 

Q. You are Edythe Sterling Hammond, the plaintiff in 
this case? A. Yes. 

Q. I am going to ask you just a few questions regard¬ 
ing the visits made by Mr. Hammond to the baby subse¬ 
quent to the signing of your separation agreement. How 
often would you say he came there, and can you give us 
the specific occasions? A. I can tell you very well. The 
first year, in 1938, when I went to Reno, my child was in 
New York and in Oyster Bay. He never saw her at any 
time. 

Mr. Dalzell: I didn’t get that answer. 

A. (Continuing.) The baby was living in New York, 
at Alayfair House. He made no attempt to see the baby. 

( 69 ) 

I was in Reno. The few times he has seen the baby have 
been times when he wanted to go out with me; and he 
saw her in Oyster Bay when his step-mother had the chauf¬ 
feur bring him over. 

Q. When was the last time he saw the baby? A. He said 
he saw the baby- 

Air. Dalzell: “He” said? 

A. (Continued.) Alarch 22 of this year, and that he 
saw me; then he said he didn’t remember if the baby was 
in bed or not. He didn’t see the baby on Alarch 22. He 
has shown no interest whatever in ever seeing the child. 
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Mr. Dalzell: I move to strike the portions of 
tlie answer that are argumentative and the portions 
that are conclusions. 

The Court: All parts that relate to argument 
or conclusions are excluded. 

By Mr. Schein: 

Q. Did he say anything about wanting to see the baby 
at that conversation you had with the lawyers on March 
9 of this year? A. He wasn’t there. He had a sore 
tooth. 

Q. Did he ever make any formal or informal requests 
of you, prior to the institution of this suit, to give him 
the custody of the child under the provisions of the 
agreement? A. Never. He never has asked for her. 

Q. The first time he has made any request was in 
the three letters that have been introduced here, after the 
suit was commenced? A. Yes. The first I ever heard of 
it was a very legal letter of May 28 that he wanted to 
see the baby, after I started suing him for the money. 

Q. Before you sued him for this money, was demand 
made on him for settlement? A. I know that Mr. 
Stammler and Mr. Walsh had tried to have an amicable 
arrangement, but they wouldn’t cooperate, so that the 
only thing to do was to sue. 

Q. Have you any means of support yourself? A. 
Absolutely none, except that I live with my family. 

Mr. Dalzell: That is objected to. 

( 70 ) 

By Mr. Schein : 

Q. And whatever you spend for clothes or anything 
else, when you don’t get money under your agreement 
with Mr. Hammond, you have to borrow from your 
parents? A. That is right. 
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Mr. Dalzell: I object. There is no question 
of alimony or support involved. 

The Court: I agree with you. 

Mr. Schein: That is all. 

The Court: What do you say about Mr. 
Stammler’s visit and your refusal to let him see 
the baby? 

The Witness: I never refused to let Mr. Stammler 
see the baby. He doesn’t know what she looks 
like. 

By Mr. Schein: 

Q. How old is the child? A. Five years old and 3V2 
months. 

Q. Would you say she was a bright child? A. Ex¬ 
tremely bright. 

Q. Does she have a retentive memory? A. Yes. 

Q. Has she ever asked about her father? A. I tried 
to tell her she has a father, but he never sees her, so she 
doesn’t ask about him. 

Mr. Dalzell: I object to conclusions. 

The Court: The conclusions will be excluded. 

Cross examination by Mr. Dalzell: 

Q. There has been introduced in evidence a decree of 
divorce entered in Nevada, granted on your petition. 
When did you go to Reno? 

( 71 ) 

The Court: What is the materiality of that? 
Mr. Dalzell: She testified as to where the child 
w-as and as to who saw it. 

A. I went in January and returned the 4th or 5th of 
March. 
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Q. 1938? A. Yes. 

Q. During that time the child was not with you? A. 
My mother went to Reno with me, and my father kept the 
child at Mayfair House. Then I went back to my family 
at the Mayfair House. 

Q. The baby has a nurse? A. She has a governess. 

Q. A foreign governess? A. She is English, Scotch. 
Q. And the home in which the child is now maintained 
is where? A. Oyster Bay, Long Island, and we rent an 
apartment in New York in the winter. 

Q. Of whom does the household consist? A. My 
mother and father and myself and the governess and the 
child and some servants. 

Q. Some servants ? A. Yes. 

Q. How many? A. I don’t see that that has anything 
to do with this. 

Mr. Dalzell: Very well. The witness declines 
to answer. 

Mr. Schein: Answer the question. 

The Witness: Four. 

By Mr. Dalzell : 

Q. Four servants? A. That is right. 

Q. And of course you make use of an automobile? A. 

I do. 

Q. The agreement which you signed and which has 
been placed in evidence recites that payments are to be 
made for your support and that of the baby. I think it is 

( 72 ) 

very material to ask if you pay board and lodging for you 
and the baby? A. I used to give the money to my mother 
and let her use it at her discretion. She buys food for the 
entire household. 

Q. How much do you give your mother? A. I give her 
the money I am supposed to get. 




GO 


Bill of Exceptions—Edytlie S. Hammond , cross 

The Court: You haven’t given her any for 
some time? 

The Witness: Xo. I have gotten practically 
nothing since the first of the year, just $651 since 
January 1, and he is supposed to give me $3000 
before the end of the vear. 

Mr. Dalzell: The last part of the answer, as 
to how much she is supposed to get, is one of the 
issues in the case. 

The Witness: It is according to his income in 
1940 that I get paid in 1941. 

Mr. Dalzell: Was that testimony ruled out? 

The Court: I do not rule it out. 

Mr. Dalzell: Then I ask for an exception. 

By Mr. Dalzell : 

Q. Mr. Walsh, at the time he was having negotiations 
with Mr. Stammler, was authorized to represent you, was 
he not? 

Mr. Schein: I object to that. 

Mr. Dalzell: A similar question was asked by 
counsel for plaintiff. 

The Court: I rule it out. 

Mr. Dalzell: Usual exception. 

By Mr. Dalzell: 

Q. Have you made any reply to the three letters of 
demand sent you in the last six weeks? 

The Court: All written subsequent to this suit, 
and I ruled them out. 

By Mr. Dalzell : 

Q. What gifts, if any, have you received from your 
husband during your married life? 
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Mr. Schein: Objection. 

The Court: Excluded. 

Mr. Dalzell: I offer to prove that this lady has 
received from her husband during her married life 
up to $10,000 of jewelry. 

Mr. Schein: I object to counsel making a state¬ 
ment after the Court rules out his question. 

The Court: He has a right to make an offer of 
proof. 

A. I will answer and say it has all been stolen, six 
months after I was divorced. 

By Mr. Dalzell : 

Q. You don’t mean to intimate Mr. Hammond stole 
them? 

Mr. Schein: The witness means to say she 
doesn’t have those assets. 

By Mr. Dalzell : 

Q. The intimation is not that Ogden Hammond stole 
them? A. Of course not. He was not here. I didn’t say 
any such nonsense. 

Q. What were the circumstances of the theft? A. Does 
that have any bearing on the ease? I was visiting friends 
of mine in Newport whom my former husband also knows. 
We have never found out if it was an inside job by the 
servants or not. I have no suspicions or ideas of who 
took them. 

The Court: He gave you that before the 
divorce? 

The Witness: Yes; since I was engaged to 
him. 
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By Mr. Dalzell: 

Q. You made an effort to recover the value from an 
insurer, did you not? 

Mr. Schein: We will try an insurance case now. 

The Court: That is immaterial. 

Mr. Dalzell: I offer to prove that the lady 
brought suit against an insurance company unsuc¬ 
cessfully. 

The Court: That is all ruled out. Is that all? 

Mr. Dalzell: That is all. 

(Witness excused.) 
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• • • • • 

Mr. Dalzell: May I say one thing, because it 
might become very important, sir. 

Let me make the assumption that Your Honor 
finds for the defendant. There is a figure of $1600 
—and-some-odd that, unless it has been agreed upon, 
has not been proved. I haven’t proved it. That 
is the percentage of defendant’s income for 1938. 

The Court: I have ruled all that out because 
of the failure of defendant to comply with the 
agreement. 

Mr. Dalzell: If Your Honor finds for the de¬ 
fendant it will be on the law, so I guess that is all 
right. 

The Court: I will find for the defendant if I 
am wrong and the law justifies it; otherwise for the 
plaintiff, unless the law changes my decision. 

Mr. Stammler: If we wish to request special 
findings, we will have appropriate time to do that? 

The Court: All right. I don’t know what my 
findings will be, but you can file your briefs and 
after I read the briefs I will decide the case. If 
you want to submit special findings at that time, 
you may. 

• • • • * 
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Plaintiff’s Exhibit “A” 

July 17, 1941 A. A. 
October 9th, 1940. No. 


The Riggs Nat’l Bank, DuPont Circle Br. 

Pay to the 

Order of Edythe Sterling Hammond.$100.00/00 

$One Hundred 00/00.Dollars 

(Signed) Ogden H. Hammond, Jr. 

Stamped on face “N.P. 1-2”; and 

“From Bank of the Manhattan Company, 
Oct. 21, 1940 
53” 

(Endorsements omitted.) 


Plaintiff’s Exhibit “B” 

July 17, 1941 A.A. 

Department of State 
Division of Cultural Relations 

Thursday 

Tu e sday 

Dear Edie: 

Here is a check for $100. I suggest you pay the hos¬ 
pital & keep the rest. We can deduct the amount you have 
left over from your next payment. As you know you are 
“fixed” till the first of November. 

I am having our separation agreement looked at to 
see what is due you & you will get that I hope by the 
end of the year. When I get it all calculated you had 
better have someone go over it but we’ll discuss that 
later. 
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Incidentally the person who arranged about the doc¬ 
tor etc. is coming thru Long Island on Tuesday morning 
& -would like to meet you and the baby. If you could see 
him around 11-12 Tuesday morning it would be nice. He 
is a great friend of mine, 4 win phone (Phoning seems 
a silly waste) Let me know by wire or mail if you & baby 
can see him then his name is Wilber Stammler & be nice. 

Love etc. 

Ogden 


Plaintiff’s Exhibit “C” 

July 17, 1941 A. A. 

This Agreement, made as of the 1st day of January, 
1938, between Ogden H. Hammond, Jr., of the Borough of 
Manhattan, County, City and State of New York (herein¬ 
after sometimes referred to as the “Husband”), and 
Edythe Sterling Hammond, his wife, of the Borough of 
Manhattan, County, City and State of New York (herein¬ 
after sometimes referred to as the “Wife”); 

WITNESSETH : 

Whereas, the Husband and the Wife were married on 
June 7, 1933, and 

Whereas, the issue of said marriage is Edythe Bruce 
Hammond, a daughter, born March 22, 1936, who is here¬ 
inafter referred to as the “Child”; and 

Whereas, because of irreconcilable disputes and differ¬ 
ences -which have arisen between them, the Husband and 
the Wife have heretofore separated and have been and 
are now living apart; and 

Whereas, it is deemed best for the health and welfare 
of all concerned that they should continue to live separate 
and apart in the future; and 





65 


Plaintiff’s Exhibit “C” 

Whereas, the Husband desires to make provisions for 
the maintenance and support of the Wife during his life¬ 
time and also for the custody, maintenance, support and 
education of the Child; and 

Whereas, the Wife has been represented in connection 
with the preparation of this Agreement by an attorney of 
her own selection and enters into it without compulsion or 
duress as her own free act and deed; 

Now, Therefore, In consideration of the mutual cove¬ 
nants and agreements herein contained, the parties hereto 
do hereby covenant and agree with each other as follows: 

First : It shall be lawful for the Husband and Wife at 
all times hereafter to live separate and apart from each 
other, and each of them shall be as free from marital con- 

( 78 ) 

trol, restraint and authority of the other as they would 
be were they unmarried, and each may reside from time 
to time at such place or places as he or she may select 
without any interference whatsoever by the other. 

Second: Neither of the parties hereto shall molest the 
other, nor compel or seek to compel the other to cohabit 
or dwell with him or her by any legal proceedings for 
the restitution of conjugal rights or otherwise. 

Third: The Wife shall have the custody of the Child 
during the Child’s minority subject, however, to the right 
of the Husband, at his option, (1) to have complete cus¬ 
tody of the Child for two (2) months in each year at 
any time designated by him so long as the Wife has not 
remarried and the Child has not attained the age of eight 
(8) years and is living in the United States of America, 
(2) to have complete custody of the Child for six (6) 
months in each year at any time designated by him if the 
Child is living outside the United States of America or, 
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in any event, after the Child has attained the age of 
eight (8) years (or after the Wife has remarried,) and 
(3) to visit the Child once a week at the residence of the 
Wife or at any other suitable and convenient place which 
the Husband may designate, at any time during reasonable 
hours and upon reasonable notice to the Wife, so long as 
the Child is living in the United. States of America. 

The Wife shall have a similar right to visit the Child 
once a week -while the Child is in the custody of the 
Husband. 

Upon the death of the Wife during the minority of the 
Child, the Husband shall have complete custody of the 
Child. 

In the event that it is necessary to send the Child from 
one country to another in order that the Husband may 
obtain custody of the Child, as hereinabove provided, the 
Husband shall pay the cost of sending the Child to him 
but shall be under no obligation to pay the cost of return¬ 
ing the Child to the Wife. 

Fourth : The husband shall provide as follows for the 
maintenance and support of the Wife and for the main¬ 
tenance, support and education of the Child: 

( 79 ) 

A. During the lifetime of the Wife and the lifetime 
and minority of the Child, so long as the Wife shall not 
remarry, the following provisions and payments shall be 
made by the Husband: 

I. The Wife shall be permitted to occupy, rent free, 
the apartment at No. 950 Park Avenue, New York City, 
New York, heretofore occupied by the Husband and the 
Wife and leased by the Husband, during such time as said 
apartment shall not be sublet by the Husband in his ab¬ 
solute discretion until the termination or cancellation of 
the lease, and the Husband shall pay to the Wife, so 
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long as she shall have the right to occupy said apartment, 
twenty per cent. (20%) of all income received by him 
during such period. 

II. For those months of the year 1938 during which 
said apartment is so sublet and subsequent to the termi¬ 
nation or cancellation of said lease, the Husband shall 
pay to the Wife the proportion of the payments herein¬ 
after provided for which the number of such months 
bears to twelve (12). 

III. After the year 1938 the Husband shall pay to the 
Wife forty per cent. (40%) of his income for each calen¬ 
dar year during which his income does not exceed Seven 
Thousand Five Hundred Dollars ($7,500). Should the 
income of the Husband exceed Seven Thousand Five Hun¬ 
dred Dollars ($7,500) during any calendar year, he shall 
pay to the Wife for each such year thirty per cent. (30%) 
of such income but, in no event, less than Three Thousand 
Dollars ($3,000) nor more than Six Thousand Dollars 
($6,000). 

B. Should either the Husband or the Wife hereafter 
obtain a decree of divorce from the other and should the 
Wife subsequently remarry, the following provisions and 
payments shall be made by the Husband in lieu of those 
set forth in Subdivision “A” above after such remarriage 
and during the lifetime and minority of the Child: 

I. Until the Child attends boarding school, the Hus¬ 
band shall pay to the Wife for each calendar year after 
the year 1938 the sum of Two Thousand Dollars ($2,000) 
less that proportion thereof which the number of months 
during which the Child is in the custody of the Husband 
bears to twelve (12) provided the Child is in the custody 
of the Husband for at least four (4) months during the 
year in which such deduction is made. 
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II. For each of the calendar years during which the 
Child attends Boarding school, the Husband shall pay to 
the Wife the sum of One Thousand Dollars ($1,000) and, 
in addition thereto, shall pay all tuition and other charges 
made by the school or college attended by the Child and 
approved by the Husband. 

C. Upon the death of the Child or upon her attain¬ 
ing the age of twenty-one (21) years during the lifetime of 
the Wife and prior to her remarriage, the following pro¬ 
visions and payments shall be made by the Husband until 
the death of the Wife or until her remarriage: 

I. The Husband shall thereafter pay to the Wife 
thirty per cent. (30%) of his income for each calendar 
year during which his income does not exceed Seven 
Thousand Five Hundred Dollars ($7,500). Should the 
income of the Husband exceed Seven Thousand Five 
Hundred Dollars ($7,500) during any calendar year, 
he shall pay to the Wife for each such year twentv-per 
cent. (20%) of such income but, in no event less than Two 
Thousand Two Hundred and Fifty Dollars ($2,250) nor 
more than Four Thousand Dollars ($4,000). 

D. Upon the death of the Wife, the Husband shall be 
under no obligation to make any provision or payments 
for the benefit of the Child or any other person by reason 
of this Agreement. 

For the purposes of this Agreement, the income of 
the Husband upon which the percentages provided for 
in Subdivision “A.” and “C.” above are to be based, 
shall be computed as follows: There shall be included 
therein all salary, wages or other compensation paid 
to the Husband for personal services rendered by him, 
all profits received by the Husband from any firm or 
partnership of which he is a member, all dividends and 
income received by him from trust funds and from the 
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aggregate of all such sums there shall be deducted all 
Federal and State income taxes payable by him. The 
Husband shall furnish the Wife or her attorney, on or 
before the tenth day of January in each year, with a sworn 
statement of his income as defined above for the pre- 1 
ceeding calendar year. I 

The percentages provided for in Subdivisions “A.” 
and “C.” shall be paid to the wife within ten (10) days 
after the receipt by the Husband of each item of income 
as defined above. 

The payments provided for in Subdivision “B.” above 
shall be made in equal quarterly installments. 

( 81 ) | 

For the purpose of determining the percentage of the j 
Husband’s income to be paid to the Wife pursuant to the 
provisions of Subdivisions “A.” and “C.” above in any 
calendar year, the amount of income, as defined above, re¬ 
ceived by the Husband during the preceeding calendar 
year shall be taken as a basis and adjustment shall be 
made at the end of the year when the amount of income 
actually received during that year has been determined. 

i 

Fifth: The parties hereto agree that all of the per- ! 
sonal property listed on the schedule hereto annexed, 
marked “Schedule A” and made a part hereof, belongs 
to the Husband and that he may at any time take com¬ 
plete possession thereof free from any claim or right of 
the Wife subject, however, to the conditions hereinbelow 
set forth and that all other articles of personal property 
heretofore used by the parties hereto including, particu¬ 
larly, those articles now contained in said apartment at 
No. 950 Park Avenue, New York City, New York, belong | 
to the Wife and that she may at any time take complete 
possession thereof free from any claim or right of the 
Husband subject, however, to the conditions hereinbelow 
set forth. 


TO 
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It is mutually agreed that all articles of personal 
property, other than clothing and other personal effects, 
now contained in said apartment shall be left herein until 
the lease of said apartment terminates or is cancelled. 

Each of the parties hereto further agrees that all 
such property belonging to the other shall remain his or 
her sole and separate property, with full power to him or 
to her to sell, assign, convey, deal with, bequeath, devise 
or otherwise dispose thereof during his or her lifetime or 
by his or her Last Will and Testament, and that he or 
she will from time to time execute and deliver such fur¬ 
ther instruments and do such further acts as may be 
necessary to carry out and make effectual the provisions 
of this Article Fifth of this agreement. 

Sixth: Neither the Husband nor the Wife shall here¬ 
after contract any debt or incur any liability for which 
the other or his or her estate may become liable and 
each of them shall hereafter keep the other free and in¬ 
demnified from all debts and liabilities contracted or in¬ 
curred by him or her. 
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Seventh : The Wife covenants and agrees to accept the 
payments aforesaid in full discharge of any and all 
existing future claims for maintenance and support which 
she may now or at any time hereafter have against the 
Husband. 

Eighth: Each of the parties hereto shall have the 
right to dispose of his or her property by Last Will and 
Testament or otherwise and agrees that the estate of the 
other party, whether real or personal, shall, subject to 
his or her debts or engagements, go and belong to the 
person or persons who would have become entitled there¬ 
to as if the surviving party had died during the lifetime 
of the deceased party; and each of the parties hereto 
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hereby waives, releases and bars himself or herself of any 
and all rights which he or she may have under any of 
the provisons of the Decedent’s Estate Law of the State 
of New York or the statutes of any other state, it being 
the intent and purpose of the parties hereto specifically 
to waive, release and forever bar himself or herself from 
any claim which he or she may have to the property of 
the other; and each of the parties further covenants and 
agrees that he or she will permit any Will of the other 
party to be probated and will allow the administration 
of his or her personal estate and effects to be taken 
out by the person or persons who would have been en¬ 
titled thereto during the lifetime of the deceased. 

Ninth: Should either of the parties hereto hereafter 
obtain a decree of divorce from the other, this Agreement 
and all it contains shall not be in anywise affected or im¬ 
paired thereby and the provisions of the Agreement shall, 
subject to the approval of the Court, be inserted in and 
become a part of any such decree, and nothing in any such 
decree shall alter, amend or vary any of the terms hereof. 

Tenth: This agreement shall be binding upon the 
respective heirs, executors, administrators and personal 
representatives of the parties hereto, but the estate of the 
Husband after his death shall not be under any obligation 
to continue the payments specified in Article Fourth 
hereof. 
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In Witness Whereof, The parties hereto have here¬ 
unto set their hands and seals as of the day and year first 
above written. 

Ogden H. Hammond, Jr. 

Edythe Sterling Hammond 

In the presence of: 

Frances C. Lockwood 
D. Sterling 
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SCHEDULE A 


Pantry—China 

12 White & Gold Rim & Monogram Salad Plates 
18 White & Gold Rim & Monogram Soup Plates 

17 White & Gold Rim & Monogram Dessert Plates 

18 White &• Gold Rim & Monogram Service Plates 
5 Lowestoft Plates 

1 China 5 Cup Egg Dish White & Gold 

4 Blue & White Service Plates 
11 Blue & White Salad Plates 
17 Blue & White Soup Plates 

5 Coffee Cups, White & Green 

Pantry—Vases 

1 Cut Glass Fruit Dish 


Living Room 

1 Blue Rug 
1 Pair White Drapes 

3 Pair Glass Curtains 

6 Chinese Screen Panels 
1 Chinese Desk Lacquer 
1 Drum Table 
1 Needlepoint Armchair 
1 White Sofa 
1 White Chair 
1 Coffee Table 

4 Red Leather Chairs 
1 Red Leather Sofa 

1 Inlaid Table 

2 Commodes 

4 Crystals Lamps with Shades 
1 Side Chair—Tapestry 

1 Clock—Mirrored 

2 Blue Bowls 
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Living Room—Ornaments 
3 Green Horses 
1 Gold Chinese Figure 
1 Jade Woman Figure 
1 Cigarette Box Silver 
12 Books Fielding 1st Edition 

Library 

1 Brown day Bed 
1 Grey Rug 

1 Pair Brown Drapes 

2 Pairs Glass Curtains 
6 Sporting Prints 

2 Red Leather Chairs 

2 Arm Chairs 

1 Side Red Leather Chair 
1 Mahogany Side Table 
1 Desk 

1 Silver Lamp 
1 Mirrored Clock 

Library—Ornaments 

3 Brocade Covers 
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Entrance Hall. 

1 Sideboard 

2 Chairs 

1 Blue Rug 
1 Mirror 

Elevator Hall 
1 Blue Rug 
1 Table 
1 Mirror 

Dining Room 

1 Blue Rug 
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2 Pairs White Drapes 
2 Pairs Glass Curtains 
12 Chairs 
2 Sideboards 

1 Table 

2 Knife Boses 

1 Gilbert Stuart 
1 Portrait Ogden 
1 Seascape 
8 Light Shades 

Main Bedroom 
1 Blue Rug 

3 Pairs Drapes 

4 Pairs Glass Curtains 

Guest Room 

1 Pair Drapes 

2 Mahogany Beds Complete 
1 Desk 

1 Bureau 
1 Tip Top Table 

1 Lamp 

Silver 

2 Small Silver Candlesticks 

1 Coffee Pot & Sugar—Cream—Slop 4 Pieces 

2 Nut Dishes 

1 Teapot Straw Handle 

1 Cream and Sugar 

2 Cups 

4 Egg Cups 
2 Vases 
1 Ladle 
1 Ice Tongs 

1 Extra Top 

2 Teapots 
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1 Jug 

1 Toast Rack 

3 Ash Trays 
1 Toast Rack 
1 Candy Dish 
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1 Covered Dish 
1 Glass and Silver Pitcher 

1 Soap Dish 
12 Knives 

12 nut Picks 
7 Coffee Spoons 

4 Coffee Spoons 

2 Forks 

State of New York ] 

County of New York ^ oS ‘ * 

On this 13th day of January, 1938, before me person¬ 
ally appeared Ogden H. Hammond, Jr., to me known and 
known to me to be the person mentioned and described in, 
and who executed the foregoing instrument, and he duly 
acknowledged to me that he executed the same. 

(sgd) Natalie Meader 
Notary Public 

Seal 

State of New York 
County of New York * 

On this 13th day of January, 1938, before me person¬ 
ally appeared Edythe Sterling Hammond, to me known 
and known to me to be the person mentioned and described 
in, and who executed the foregoing instrument, and she 
duly acknowledged to me that she executed the same. 

(sgd) James E. Daly 
Notary Public 

Seal 
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July 17, 1941 A. A. 

No. 58736 Dept. No. 2 

Leroy F. Pike 
and 

Miles N. Pike 
Attorneys for Plaintiff 

In the Second Judicial District Court of the 
State of Nevada, 

In and for the County of Washoe. 


Edythe Sterling Hammond, 

Plaintiff, 


v. 


Ogden H. Hammond, Jr., 

Defendant. 


Filed 

1938 Mar. 3 
A.M. 9:47 

E. H. Beemer, 

Clerk 


Findings and Decree 

This Cause came on regularly to be heard on this 3d 
day of March, 1938, in the above entitled Court. Plaintiff 
appeared in person and by her attorneys, LeRoy F. Pike, 
Esq., and Miles N. Pike, Esq. The defendant entered a 
general appearance herein and was represented by his at¬ 
torneys Springmeyer & Thompson, Esqs. Thereupon the 
evidence of the parties was introduced, and the case was 
submitted and thereupon decided in favor of the plaintiff 
and against the defendant. Defendant in open court 
waived notice of decision and service of proposed Findings 
of Fact, and consented that the Findings presented could 
be immediately signed and filed. Pursuant to the fore¬ 
going the Court now makes the following: 
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Findings of Fact 


That all of the allegations of plaintiff’s complaint are 
true, and that the Court has jurisdiction of the parties 
hereto; and as 

Conclusions of Law 


from the foregoing facts, the Court concludes that the 
plaintilf is entitled to the relief hereinafter granted. 
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DECREE: 


By reason of the premises, it is hereby Ordered, Ad¬ 
judged and Decreed: 

That plaintiff be, and she is hereby granted an absolute 
decree of divorce from the defendant upon the ground of 
extreme cruelty; that the bonds of matrimony now and 
heretofore existing between plaintiff and defendant be, 
and they are hereby dissolved; that plaintiff and defendant 
be, and they are hereby released from all obligations 
thereof; and each is hereby restored to the status of a 
single, unmarried person. 

It is Further Ordered, Adjudged and Decreed that the 
written separation agreement and property settlement, 
made and entered into between plaintiff and defendant, 
on the 1st day of January, 1938, received in evidence and 
marked “Plaintiff’s Exhibit A”, providing for the care, 
custody and maintenance of the minor child of the parties 
hereto, to-wit, Edythe Bruce Hammond, and providing 
for the support and maintenance of the plaintiff herein, is 
hereby ratified, confirmed and wholly adopted by this 
Court in all respects, to the same extent and effect as if 
said agreement were annexed hereto and set out in full 
as a part hereof. 

Done in Open Court this 3d day of May, 1938. 

(Signed) B. F. Curler 
District Judge. 
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Defendant’s Exhibit 1 for Identification 

July 17, 1941 A. A. 

Law Offices 
Walsh and Levine 

William F. Walsh 
Robert L. Levine 


Ashland 4-2870 

295 Madison Avenue, New York 
February 6th 
19 4 1 

Wilber Stammler, Esq., 

U.S. Department of Justice, 

Washington, D.C. 

Dear Mr. Stammler: 

Sometime ago Mrs. Hammond asked me to furnish 
her with an expression of my views on the contents of a 
certain letter from you to Ogden Hammond, Jr., wherein 
you discussed the financial status of the parties. I wrote 
to Mrs. Hammond on January 9th and I understand that 
this letter was forwarded to either you or Mr. Hammond. 

Mrs. Hammond advised me today that she has not 
heard anything further, and it is the purpose of this 
letter to suggest that on the occasion of your next visit to 
New York we arrange a mutually convenient appointment 
at which time we might dispose of the differences involved. 
With kind regards, I am 

Yours very truly, 

(Signed) William F. Walsh 


W.F.W. :ek 
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July 17, 1941 A.A. 

Ogden H. Hammond, Jr., 

1603 Connecticut Avenue, N. W. 

Washington, D. C. 

Dear Ogden: 

You have asked me to go over the separation agree¬ 
ment between yourself and your former wife, Mrs. Sterling 
Hammond, and to review your list of payments since the 
separation and divorce and to advise you as to what pay¬ 
ments should now be made under the terms of the agree¬ 
ment. 

I have reviewed the separation agreement and your 
schedule of payments in detail. The only provisions of 
the separation agreement that are pertinent for this pur¬ 
pose are those under Fourth A which is now applicable. 
In essence it is provided that for the year 1938 you should 
pay 20% of your income to your former wife during 
such time as your apartment at 950 Park Avenue was 
leased by you and not sublet. That was in fact 6 months 
of the year 1938. During the remainder of the year 1938 
and the years following you were required to pay your 
former wife 40% of your income during such time as it 
remained under $7500 per calendar year and 30% of your 
income each calendar year that such income was in excess 
of $7500 per year with a provision that in no event should 
the payment be under $3000 a year so long as your in¬ 
come was in excess of $7500 a year. 

By provision Fourth D of the separation agreement, 
income is defined for the purposes of the agreement to 
include all salary, wages, etc. for your personal services 
or profits from any firm or partnership of which you are 
a member and all income from trust funds and the aggre- 
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gate of all the preceeding less all Federal and State in¬ 
come taxes payable by you. This omits from the defini¬ 
tion of income profits from the gain in the value of securi¬ 
ties. Going over your income tax statements for the 
vears 1938 and 1939 and determining income less Federal 
income taxes as provided in the separation agreement, I 
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find that for the purposes of this agreement your income 
was $5593.31 in the year 1938 ($8,015.53 net income less 
$2,059.98 gain from the sale of securities, and less $362.24 
federal income tax) and $6527.48 for the year 1939 
($6,894.26 net income less $266.78 federal income tax). As 
presently advised your estimated net income for the 
present calendar year 1940 should be roughly $S650. With 
proper deductions it can now be estimated as roughly 
$8000 for income purposes as defined in the separation 
agreement, subject to any variations in receipts from your 
trust fund. 

Payments were made to your former wife as follows: 
$2400 in 193S, $2400 in 1939, $2100 up to and including the 
present time in the year 1940. 

Computing the payments upon the basis provided for 
in the agreement, I find that in 1938 the only payments 
which should have been made by you were $1677.99, or 
that you actually paid an excess of $722.01 that you were 
not obligated to pay. In 1939 I find that you should have 
paid an amount of $2610.97, or in other words, that you 
were deficient in your payments to your former wife that 
year in the amount of $210.97. For the calendar year 1940 
I find that the flat $3000 provision referred to above will 
be operative if the above assumptions as to your 1940 
income prove correct in the event, making you liable for 
an additional $900 payment between now and January 20, 
1941, as provided by the terms of the agreement. 
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I find that the excess payments of $722.01 which you 
paid in 1938 more than wipe off the deficiency of $210.97 
which you should have paid during 1939, leaving a net 
credit of excess payments to your former wife in the 
amount of $511.04. Should this be treated as a credit 
set-off to your account—and in my professional opinion 
it should be—this would leave a net balance of income due 
your former wife for the remainder of this year in the 
amount of $388.96. Should you not treat your excess pay¬ 
ments in 1938 as being deductible from the amounts owed, 
the amounts owed would of course be changed accordingly. 

( 92 ) 

Bearing in mind your other question, I have carefully 
reviewed the agreement, and I find no provision presently 
operative which requires you to pay any extraordinary 
expenses for your child including either medical attention 
or schooling bills. In the event, however, that a court of 
competent jurisdiction should determine that the provision 
made in the agreement for your child was inadequate in 
amount, you would be responsible for such bills as that 
court might determine to be actually necessary for the 
well-being of your child. In my opinion therefore you are 
well advised to continue in such matters the amicable ar¬ 
rangement that has heretofore existed between you and 
your former wife with regard to extraordinary expenses 
necessarily incurred on behalf of your child. You are of 
course not responsible in any event for such expenses as 
are incurred on behalf of your child unless you have pre¬ 
viously been advised of the necessity of such incurrence 

V * 

and have been afforded an opportunity for consultation 
with respect to such expenses. 

Very truly yours, 


Wilber Stammler 




( 93 ) 
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July 17, 1941 A. A. 

1603 Connecticut Avenue, N.W. 
Washington, D. C. - 
Mav 28, 1941 


Mrs. Edytlie Sterling Hammond 
c/o Duncan Sterling, Esq. 

Oyster Bay, Long Island 
New York. 

Dear Edythe: 

Your complaint in an action for what you allege to be 
past due payments under our separation agreement was 
served upon me on May 27, 1941. As you know this is 
merely the continuation of discussions between us which 
have gone on for some months. I am quite willing, as I 
told you, to meet any just claims which you have against 
me at any time. I have never had any desire to be unfair 
to you. So confident am I that I am correct concerning 
this accounting matter that I suspect that the suit is 
merely a cloak for other purposes and not undertaken 
primarily for the money involved. Your attorneys might 
claim in the future that any issues not raised in this suit 
which is based on the separation agreement were “res 
adjudicata” and that by silence I had given consent and 
expressed satisfaction in respect to the other provisions 
of the separation agreement not involved in your com¬ 
plaint. Indeed, from your conversations both with me and 
with my attorney I can come to no other conclusion. 

In view of your institution of this suit without any 
prior notice to me I must and I hereby do make formal 
demand that you respect the provisions of the separation 
agreement in their strict entirety and particularly that 
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you (1) immediately signify your willingness to relinquish 
to me the custody of our daughter Edvthe Bruce Ham- 
mond during the months of July and August, 1941 in ac¬ 
cordance with the provisions of the separation agree¬ 
ment, and (2) turn over to me forthwith all articles of 
furniture, etc. listed in the inventory attached to the 
separation agreement as belonging to me which are now 
in your possession. 

( 94 ) 

In view of the imminencv of the return dav of this 

W * 

suit on June 2, 1941 and the relevance of these matters to 
the defense I shall enter therein I must and hereby do 
request reply by return mail indicating your willingness 
to accede to these requests. Failure to reply by May 31, 
1941, will be treated as a refusal of both requests and 
action will be taken accordingly. 

Verv trulv vours, 

(Signed) Ogden Ii. Hammond, Jr. 

Ogden H. Hammond, Jr. j 



( 95 ) 
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July 17, 1941 A. A. 

1603 Connecticut Avenue, N. W. 

Washington, D. C. 

June 25, 1941 

Mrs. Edythe Sterling Hammond 
c/o Duncan Sterling, Esq. 

Oyster Bay 

Long Island, New York 
Dear Edythe: 

So far I have received no answer (except the return 
receipts) to my registered letter of May 28, 1941, sent to 
you at your Long Island address with a copy also by regis¬ 
tered mail to your New York address, 45 East 66th Street, 
New York City. Your Washington attorneys were like¬ 
wise furnished with a copy of that letter, and I am also 
sending them a copy of this one. Accordingly I am now 
writing you in greater detail along the lines of my former 
letter, so that there mav be no misunderstanding between 
us upon these points. 

In accordance with the provisions of our separation 
agreement I again request custody of little Edythe for 
the months of July and August. I do not insist that 
Edythe should be awav from vou for two consecutive 
months although the agreement plainly entitles me to that 
right of undisturbed custody. Her stay with me could be 
broken by a two or three week visit to you should you so 
desire. I plan to keep Edythe with me at my father’s 
home in Bernardsville, New Jersey. I have spoken to 
my father and to my step-mother concerning this and they 
are both delighted with the idea. I plan to retain Edythe’s 
present nurse whom I hope will remain in my employ for 
the duration of Edythe’s stay with me. 
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Unless there is a question of illness or other unfore¬ 
seen matter affecting the child’s welfare I would like to 
assume custody of little Edythe as soon as possible after 
July 2, 1941, and in any event not later than July 11. 
After all I first wrote you on this matter on May 28, 1941 
and have spoken to you many times previously concerning 
my intention to assume custody of little Edythe during 
this summer, and any further delay is totally unnecessary 
and can hardly be explained except by a deliberate inten¬ 
tion on your part to violate the separation agreement. 

( 96 ) 

Arrangements for meeting little Edythe can be worked 
out to your convenience. I think it would be more prac¬ 
tical if you would bring Edythe and her nurse to New 
York where I can meet her at any place convenient to 
vou with a car and chauffeur and motor her to Bernards- 
ville. If you cannot do this I will of course arrange to 
get Edythe and her nurse at Oyster Bay. 

Furthermore I feel that you should at this time return 
to me the furniture and other objects specified in the 
separation agreement as belonging to me and which are 
now in your possession, and I hereby formally demand 
their return. I refer in particular to the six Chinese 
panels as these were only temporarily loaned to you, as 
indeed were the other objects in your possession. Should 
there be any difficulty in having these objects sent to me 
either here or in New York (18 East 82nd Street) I can 
make arrangements to have them picked up at Oyster 
Bav. 

I must insist on a prompt reply to this letter, and a 
responsive answer to the two matters discussed herein. 
Failure to reply to me by a letter arriving in Washington 
on Monday, June 30, 1941 will be considered complete 
refusal to surrender the custody of Edythe in accordance 
with the terms of the separation agreement or to deliver 
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over the objects of furniture in your possession likewise 
in accordance with the terms of the separation agreement. 

Very sincerely yours, 

Ogden H. Hammond, Jr., 

1603 Connecticut Avenue, N.W. 
Washington, D. C. 


( 97 ) 
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July 17, 1941 A.A. 

1603 Connecticut Avenue, N.W. 

Washington, D. C. 

July 5, 1941 

Mrs. Edythe Sterling Hammond 
c/o Duncan Sterling, Esq. 

Oyster Bay, Long Island, New York 

Dear Edythe: 

Since early this year discussions have been going on 
between you and me and between your attorneys and my 
attorneys with respect to your performance of that por¬ 
tion of our separation agreement which calls for you to 
give over custodv of our daughter, Edvthe Bruce Ham- 
mond, to me for at least two months each year. I have 
repeatedly requested you to do so for this year and you 
have constantly refused to do so. Besides prior conversa¬ 
tions and demands I have specifically requested you to do 
so in a letter dated May 28, 1941, in another letter dated 
June 25, 1941, both addressed to you by me, and a third 
time in a telegram of July 2, 1941 from my attorney, 
George W. Dalzell, to your attorney, George L. Schein. 
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In each of my letters to you I have stated that your silence 
would be construed as a refusal to give over custody, 
and your attorneys were likewise so notified. I know 
that you have received my letters because I have the re¬ 
turn receipts showing such receipt by you. You have ( 
never answered any of these communications. 

To date you have constantly refused to perform your 
agreement in any respect and have constantly refused to 
turn over the custody of Edythe Bruce Hammond to me. 

I have outlined complete plans for her stay this sum¬ 
mer with me at my family’s home in Bernardsville, New 
Jersey, and have done in fact all that any loving father 
could do under the circumstances. I cannot abandon 
in any way the rights and responsibilities I have in re- , 
gard to my daughter. It is not my intention to do so 
now or at any future time, and I shall take whatever 
measures are necessary or appropriate to achieve the full 
performance of my obligations in this respect. 

( 98 ) 

I must also again hereby repeat my request that you 
promptly turn over to me such furniture of mine to which 
I am entitled under the agreement as I have heretofore 
requested, and which you have heretofore refused to turn 
over. I wish also to notify you that under the separation 
agreement no other payments from my income have here¬ 
tofore become due you in 1941 since I previously made my 
last payment of some four hundred dollars to you in 
Mav, 1941. 

The separation agreement is a contract governed by 
the law of New York and can only be construed as a 
whole. If you do not perform your covenants of the 
agreement I am advised by my attorneys that it is clear [ 
under the governing law that I am not obligated in any 
way to perform any of my covenants under the agreements 
so long as you continue your refusal, and specifically that I 
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am not liable for any payments otherwise to be made to 
you. Therefore, while (if the agreement were now in 
force) certain sums would be due you as of July 5, 1941, 
none will be forthcoming until the custodial provisions of 
the agreement are fully respected by you. 

So far as the future is concerned ( and the future only) 
I shall be willing at any time that you are willing to 
abide by your covenants of the agreement, namely to turn 
over the furniture and deliver over the custody of our 
daughter as therein provided, to resume the payments to 
you from my future income in such percentage as the 
agreement provides. 

Verv trulv vours, 

Ogden H. Hammond, Jr. 




( 104 ) 

Findings of Fact (Tendered by Defendant on 
September 24, 1941) 

1. Plaintiff and defendant were married in New 
York, N. Y., on June 7, 1933. The sole issue of the mar¬ 
riage was Edythe Bruce Hammond, born March 22, 1936. 

Accepted. 

2. The sole marital domicile of the plaintiff and de¬ 
fendant was New York, N. Y. 

Accepted. 

3. Plaintiff and defendant entered into a separation 
agreement “as of January 1, 1938” on January 13, 1938, 
in New York, N. Y., which said separation agreement reads 
as follows: 

[Here follows verbatim the agreement, including Sched¬ 
ule A, printed above at pp. 64-75 of this Appendix.] 

• • # • • 


Accepted. 



Findings of Fact 

( 111 ) 

4. Plaintiff secured a divorce from defendant in Reno, 
Nevada, on March 3, 1938, the decree of divorce reading 
as follows: 

[Here follows verbatim the decree already printed at 

pp. 76-77 of this Appendix.] 

• • • • * 

Accepted. 

( 112 ) 

5. Pursuant to the terms of said separation agreement 
and of said divorce decree, defendant was obligated to 
make payment to plaintiff for the years 1938, 1939 and 
1940, in the respective amounts of $1,677.99, $2,610.99 and 
$3,000, a total of $7,288.98. Payments actually made to 
plaintiff by defendant during the years 1938, 1939 and 
1940, were respectively $2,400.00, $2,400, and $2,500, a 
total of $7,300.00. 

Refused and exception. 

( 113 ) 

6. So far as the testimony shows, defendant at all 
times during the years 1938, 1939 and 1940, and at all 
times during the year 1941 prior to the commencement of 
this suit, defaulted on no covenant of the separation agree¬ 
ment to be performed by him. 

Refused and exception. 

7. Plaintiff at all times from January 1, 1938 onward 
violated, and is now continuing to violate, that covenant 
in the separation agreement requiring her to turn over 
the furniture of the defendant in her possession as listed 
in Schedule A of the separation agreement. In open vio¬ 
lation of her covenants plaintiff has retained and now re¬ 
tains such furniture of defendant. 

Refused and exception. 
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8. On March 2, 1941, in a formal conference at her 

apartment at 45 East 66th Street, New York, N. Y., plain¬ 
tiff refused to turn over the custody of Edythe Bruce 
Hammond to defendant at any time during the summer 
of 1941, on defendant’s formal oral request made by his 
duly authorized attorney, Wilber Stammler, all in viola¬ 
tion of the custodial provisions of the separation agree¬ 
ment. Refused and exception. 

9. Plaintiff repeated this refusal to turn over cus¬ 

tody of Edythe Bruce Hammond to defendant, as required 
by the said separation agreement and by the said divorce 
decree, orally to defendant at her apartment on March 22, 
1941, all in violation of the custodial provisions of the 
said separation agreement. Refused and exception. 

10. Despite repeated demands made in writing under 
date of May 28, June 25, July 5 and July 31, 1941, by 
defendant to plaintiff, plaintiff, in violation of the provi¬ 
sions of the separation agreement, refused and continues 
to refuse to turn over to defendant either his furniture 
or the custody of his daughter. Refused and exception. 

11. So far as the testimony shows, there is no reason¬ 

able justification for plaintiff’s refusal to turn over to 
defendant custody of his daughter and possession of his 
furniture. Refused and exception. 

( 114 ) 

12. The interpretation and construction of the separa¬ 
tion agreement and the rights of the parties in the prem¬ 
ises are wholly governed by the law of New York. 

Accepted. 

13. The law of New York on the applicable points is 
clear to the following effect: 
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1. The separation agreement here sued upon by 
the plaintiff is governed solely by the law of New 
York. 

2. Under this agreement and under the Nevada 
decree the rights of the plaintiff are purely contrac¬ 
tual, and the separation agreement must be con¬ 
strued in the same way as any other contract. 

3. Properly construed, the provisions in the 
separation agreement as to the custody of the child 
and the payment of money by defendant to the 
plaintiff are mutually dependant covenants. 

4. Failure on the part of the plaintiff to de¬ 
liver over the child to the custody of the child’s 
father, the defendant herein, when demanded, is an 
absolute bar to the recovery by plaintiff against de¬ 
fendant under the separation agreement. 

5. The proposition last above stated is true 
whether the demand for custody of the child takes 
place before or after suit is instituted by plaintiff 
upon the separation agreement. 

6. The provisions of the separation agreement 
as to furnishing sworn statements of income by 
January 10 of the succeeding calendar year, income 
tax returns, and adjustment of income at the end 
of each calendar year are immaterial and independ¬ 
ent provisions of the contract, failure of perform¬ 
ance of which (if any such failure could be proved 
by plaintiff) on the part of the defendant did not| 
entitle the plaintiff to breach her covenants and t<} 
fail to turn over the custody of the child whenj 
ever requested to do so. 

7. Plaintiff’s agreement to turn over furniture 
to defendant and defendant’s agreement to pa^ 
money to plaintiff were mutually dependent cove- 
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nants and proof of performance of her own cove¬ 
nants in this regard is necessary to enable the 
plaintiff to recover money from the defendant. 

8. Oral refusal or refusal by silence on the 
part of the plaintiff to turn over custody of the 
child before or after the institution of this action 
is an absolute bar to any recovery by her against 
defendant under the separation agreement. 

9. Demand for custody of the child after the 
institution of this action is a proper demand, and 
failure to comply therewith on plaintiff’s part will 
absolutely bar any recovery by her against defend¬ 
ant under the separation agreement in any court. 

10. Failure on the part of plaintiff to turn 
over defendant’s furniture to him breaches a mater¬ 
ial and dependent covenant of the separation agree¬ 
ment and bars plaintiff from any monetary recovery 
under the separation agreement. 

( 115 ) 

11. The meaning of the words contained in the 
separation agreement as used in New York and as 
determined by New York law shows that the above 
ten points clearlv state the applicable law of New 
York. 

Refused and exception. 

14. The separation agreement was abrogated and re¬ 
pudiated with just cause by defendant on July 5, 1941, and 
such abrogation and repudiation was concurred in by plain¬ 
tiff by silence and by letter of August 15, 1941, further ac¬ 
cepted by defendant by letter of August 22, 1941. 

Refused and exception. 

15. The separation agreement is no longer of any force 
and effect between plaintiff and defendant. 

Refused and exception. 
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1. Defendant is not indebted to plaintiff in any sum 
whatever. 

Refused and exception. 

2. Plaintiff by virtue of her stated violations of the 
separation agreement is not entitled to any recovery from 
defendant. 

Refused and exception. 

3. The separation agreement is of no further force and 
effect between plaintiff and defendant. 

Refused and exception. 

Robert E. Mattingly 
Judge of the Municipal Court. 


( 116 ) 


Trial Finding 


On to wit September 19, 1941, the Court entered the 
following Trial Finding: 

“Now come the parties hereto and thereupon this cause 
being heard and submitted, the Court finds in favor of the 
plaintiff in the sum of Eight Hundred Ten and 99/100 Dol¬ 
lars ($810.99) without interest or costs.” 

Thereupon, on September 24, 1941, the Defendant 
moved for a new trial, which motion was denied by the 
Court and an exception granted to the defendant. 
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Now comes the defendant herein bv his attorney and 
respectfully moves the Court for a new trial in the above 
entitled cause on the following grounds : 

1. That the Court erred in failing to dismiss the com¬ 
plaint herein because (a) it stated no consideration for 
the agreement sued upon, (b) it did not set forth the 
agreement itself nor anv substantial averment thereof 
and (c) the complaint contained no averment of plaintiff’s 
due performance and willingness to perform her covenants 
in the contract sued upon. 

2. That the Court erred in failing to enter judgment 
on the pleadings in favor of the defendant and against the 
plaintiff. 

3. That the Court erred in affirming without any proof 
of the same ever having been made or tendered by plain¬ 
tiff that defendant defaulted on anv of his covenants in 
the separation agreement sued upon by the plaintiff. 

4. That the Court erred in refusing to admit expert 
testimony on the interpretation and construction of the 
law of New York and the meaning of the words of the 
separation agreement thereunder, when admittedly the 
law of New York alone controls the rights of the parties 
in this cause. 

5. That the Court erred in refusing to accept proof 
and make findings accordingly upon the uncontradicted 
evidence that plaintiff on several occasions in violation of 
her sworn covenants in the separation agreement failed to 
turn over custody of the child to defendant after his due 
demand. 
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6. That a new trial should be granted because defend¬ 
ant now can produce evidence and offers to produce the 
same to the following effect: 


( 118 ) 


I 



The plaintiff has failed and refused to turn over part 
of the furniture belonging to defendant listed in Schedule 
A of the separation agreement, although often requested 
to do so. 

II 

To prove by a properly qualified expert witness in the 
law of New York that the law of New York is clear to the 


following effect: 


1. The separation agreement here sued upon by 
the plaintiff is governed solely by the law of New 
York. 

2. Under this agreement and under the Nevada 
decree the rights of the plaintiff are purely con¬ 
tractual, and the separation agreement must be 
construed in the same way as any other contract. 

3. Properly construed, the provisions in the 
separation agreement as to the custody of the child 
and the payment of money by defendant to the 
plaintiff are mutually dependent covenants. 

4. That failure on the part of the plaintiff to 
deliver over the child to the custody of the child’s 
father, the defendant herein, when demanded is 
an absolute bar to any recovery by plaintiff againstl 
defendant under the separation agreement. 


5. That the proposition stated in “4” above isf 
true whether the demand for custody of the chilej 
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takes place before or after suit is instituted by 
plaintiff upon the separation agreement. 

6. That the provisions of the separation agree¬ 
ment as to furnishing sworn statements of income 
by January 10 of the succeeding calendar year, in¬ 
come tax returns and adjustment of income at the 
end of each calendar year are immaterial and inde¬ 
pendent provisions of the contract, failure of per¬ 
formance of which (if any such failure could be 
proved by plaintiff) on the part of the defendant 

ni9> 

did not entitle the plaintiff to breach her covenants 
and to fail to turn over the custody of the child 
whenever requested to do so. 

7. Plaintiff’s agreement to turn over furniture 
to defendant and defendant’s agreement to pay 
money to plaintiff were mutually dependent cove¬ 
nants and proof of performance of her own cove¬ 
nants in this regard is necessary to enable plaintiff 
to recover money from the defendant. 

8. That oral refusal or refusal by silence on 
the part of the plaintiff to turn over custody of the 
child before or after the institution of this action 
is an absolute bar to any recovery by her against 
defendant under the separation agreement. 

9. That demand for custody of the child after 
the institution of this action is a proper demand, 
and failure to comply therewith on plaintiff’s part 
will absolutely bar any recovery by her against de¬ 
fendant under the separation agreement in any 
court. 
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III 

That plaintiff on January 25, 1941, sent a letter to 
Stammler, defendant’s attorney, which contained as a 
material part thereof an opinion letter of William F. 
Walsh, attorney, of 295 Madison Avenue, New York City, 
that plaintiff, while having received full payment hereto¬ 
fore under the separation agreement, was entitled to a 
duplicate recovery in the amount of $810.99, in view of 
certain asserted technicalities in the separation agreement. 

IV 

That the said William F. Walsh is now and has been at 
all times, from January 1, 1941 to date, the fully ac¬ 
credited legal representative of the plaintiff and has been 
specifically authorized by her to deal with Stammler, de¬ 
fendant’s attorney, to effect such settlement or arrange¬ 
ment as might be possible by mutual agreement. 

( 120 ) 

V 

That in the course of the negotiations authorized by 
plaintiff in “IV” above, a lengthy correspondence was 
carried on between Walsh and Stammler, part of which 
includes the following: 

1. A letter from Stammler to Walsh, dated 
February 11, 1941, in reply to Walsh’s letter of 
February 6, 1941 (defendant’s Exhibit 1 for iden¬ 
tification), showing arrangements for the dispatch 
of certain figures of defendant’s income in lieu of 
compliance with the provisions contained in the 
separation agreement. 
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2. A letter from Walsh to Stammler, dated 
February 14, 1941, in reply to the letter in “1” 
above, in which plaintiff and Walsh both expressly 
accept such proposals and waive any compliance 
with the agreement on such matters. 

3. A telegram from Walsh to Stammler, dated 
March 7, 1941, suggesting the formal conference of 
March 9, 1941, between plaintiff, Walsh and Stamm¬ 
ler, at plaintiff’s apartment in New York City. 

4. A letter from Stammler to Walsh, dated 
March 10, 1941, reviewing the events of the confer¬ 
ence of March 9, 1941, and showing plaintiff’s re¬ 
fusal to give over custody of the child. 

5. A letter from Walsh to Stammler, dated 
March 12, 1941, in reply to Stammler’s letter in 
“4” above, admitting plaintiff’s refusal to turn 
over the child and her personal abuse and vitupera¬ 
tion of defendant, and also indicating plaintiff’s 
waiver of any of defendant’s breaches of the agree¬ 
ment which might have occurred theretofore. 

6. A letter from Stammler to Walsh, dated 
March 15, 1941, in reply to Walsh’s letter referred 
to in “5” above, repeating defendant’s demand for 
custody of the child and stating that defendant “in¬ 
sists upon the agreement being lived up to in this 
respect, and cannot permit Mrs. Hammond to arro¬ 
gate to herself the role of arbiter”. 

( 121 ) 

7. A letter from Walsh to Stammler, dated 
March 20, 1941, in reply to Stammler’s letter in 
“6” above, expressing regret at the inability to 
reach an agreement and asking for further confer¬ 
ences. 
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8. A letter from Stammler to Walsh, dated 
April 24, 1941, showing defendant’s full compliance 
with the separation agreement, demanding, again, 
the custody of the child, and citing the law of New ! 
York and the cases thereunder which made it ob¬ 
ligator}* upon plaintiff to turn over the child under 
the terms of the separation agreement, in order to 
secure further payments thereunder. 

9. A telegram, dated July 2, 1941, from George 
W. Dalzell, counsel for the defendant, to George 
L. Schein, counsel for the plaintiff, demanding writ¬ 
ten replies to defendant’s letters of May 28, 1941 
and June 25, 1941, to plaintiff. 

VI 

That defendant lives in modest style, befitting his in¬ 
come, in a tw*o-room apartment, -without servants, without 
automobile, and without extravagant habits. 

VII 

That plaintiff, by her actions and her insistence against 
the advice of attending physicians, moved the child to 
more expensive medical quarters and incurred a straight 
waste of $75.00 in doing so, all to the detriment of the 
child’s health, and now seeks to surcharge defendant this 
amount. 

VITI 

That plaintiff insisted to her former father-in-law, de¬ 
fendant’s trustee in defendant’s absence from the country, 
that payments be made to her in the sum of $200.00 
monthly, in violation of the terms of the separation agree¬ 
ment, and that such payments were made at her request. 
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IX 


That, owing to plaintiff’s extravagance, there were, at 
the time of the separation at the end of 1937, bills incurred 
by her and charged to defendant owing in excess of 
$5500.00 in amount, all of which have been paid by de¬ 
fendant from his trust income and not recouped by him 
from his payments made to the plaintiff under the terms 
of the separation agreement. 


X 

That $135.00 medical fees, in addition to the $100.00 
paid to plaintiff, were paid by defendant to attending 
physicians upon the child during 1940 and were, by the 
law of New York, properly chargeable against plaintiff. 

7. That a new trial should be granted because of the 
fact that subsequent to the trial of this cause on July 17, 
1941 the following material exchange of letters between 
plaintiff and defendant herein on the custody of the child 
and the possession of defendant’s furniture took place, 

1727 H Street, N.W. 

Washington, D.C. 

July 31, 1941 


Mrs. Edvthe S. Hammond 
c/o Duncan Sterling 
Oyster Bay, L.I., N.Y. 

Dear Edythe: 

I am writing for the last time to demand im¬ 
mediate custody of our daughter, little Edythe, for 
two months this summer and further to demand 
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that you turn over to me such articles of furniture 
belonging to me under “Schedule A” of the sepa¬ 
ration agreement as are in now in your possession. 
All of this I have heretofore demanded, and have 
met with continued refusal. I make these last de¬ 
mands without reference to any present or future 
litigation between us on these or other points. 

(123) 

Continued silence and refusal on your part will be 
treated by me as an irreparable breach and repudi¬ 
ation of the separation agreement, and I shall pro¬ 
ceed accordingly. 

I have had my attorney, Mr. Dalzell, today send 
to your attorney, Mr. Schein, a certified copy of my 
income tax return for 1940, only now procurable. 1 
sincerely regret that your adamant attitude makes 
agreement between us impossible, since the welfare 
of our daughter seems imperiled by your destruc¬ 
tion of the separation agreement and the resulting 
dissension. 


Very sincerely yours, 

Ogden H. Hammond, Jr. 


August 15, 1941 

Dear Ogden: 

Upon advice from my attorneys, I am acknowl¬ 
edging receipt of your letter of July 31st as well 
as the other innumerable registered letters you 
have sent since I instituted my action in Washing¬ 
ton, D. C. for alimony in arrears. Your statement 
that you will treat my failure to comply with the 
terms of all of the letters as a breach of the 
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separation agreement is strange indeed. Not only 
have you breached the agreement by failing to pay 
the alimony in arrears for 1939 and 1940, but vou 
have sent me for the year of 1941 less than a third 
of the moneys due and owing. In fairness, do you 
still believe that I am the one who breached the 
agreement ? 

(124) 

Your sudden desire to exercise two months sum¬ 
mer custodv of the babv after five vears of com- 
plete indifference indicates but one thing in my 
mind. Is it not your hope that by demanding cus¬ 
tody you would stave off present and future litiga¬ 
tions for alimonv? In anv event, I want vou to 

1 1 7 m 

know that from the facts that have come to my 
attention, I would not feel justified as a mother in 
allowing you absolute custody of the child for two 
months. I shall be glad, however, to allow you to 
visit Edythe whenever you desire. 

May I remind vou that the furniture that vou 
now refer to was among those articles that were 
stored in the home of your father in Bernardsville, 
New Jersev following our divorce and which vou 
not only offered to give me but arranged for de¬ 
livery freely and without strings attached. Do you 
still insist that you want me to return them or is it 
your purpose to further try to harass and annoy 
me because of the alimony suit? 

Before ending this letter, I cannot help but 
comment on the last paragraph of your letter of 
July 31, wherein you express your regrets that the 
welfare of our daughter seems imperilled by my 
destruction of the separation agreement and the 
resulting dissension. This concern for the babv’s 
welfare is perhaps as sincere as all of your other 


(125) 
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expressions, but in light of the fact that both the 
baby and I have been completely dependent on my 
mother and father for the many months you have 
failed to make payment would tend to discount 
your deep solicitude. 

Very sincerely, 

Edythe Hammond (signed) 

1727 H St., N.W. 

Washington, D. C. 

August 22, 1941 

Mrs. Edythe S. Hammond 
c/o Duncan Sterling 
Oyster Bay, Long Island, N. Y. 

Dear Edythe: 

Yesterday I received your registered letter 
dated August 15, 1941 (misdirected to 1603 Con¬ 
necticut Ave., N.W. Washington, D.C.) acknowledg¬ 
ing receipt of my letter of July 31, 1941, as well as 
of “the other innumerable registered letters,’* ap¬ 
parently referring to my letters to you of May 28, 
June 25, and July 5, 1941. It is not your “failure 
to comply with the terms of all of the letters” but 
your failure, continued for many months past, to 
abide by your sworn covenants in any respect which 
constitutes a repudiation and “a breach of the 
separation agreement” by you. 

Now you finally acknowledge that “ in any 
event” you will not turn over the custody of our 
daughter Edythe to me, as you are required to do 
by the separation agreement, and thus you solemnly 
and irrevocably repudiate the separation agreement 
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and all your obligations thereunder. I accept this 
repudiation, and the separation agreement conse¬ 
quently is of no force and effect between us and no 
longer an admeasurement of our legal rights and 
duties. 

Your letter contains many questions, so inter¬ 
mingled with misstatements of fact and other er¬ 
rors that they are difficult to answer intelligibly. 
However, for your benefit I shall set forth my own 
position with the utmost clarity. For the years 
1938, 1939, and 1940 you have been paid in full 
every cent coming to you or our daughter under 
the separation agreement, plus a total overpayment 
of $146.02 for those three years. There are no 

( 126 ) 

‘‘moneys due and owing” you in 1941. As pointed 
out in my letter of July 5, 1941 all moneys you 
could colorablv claim for 1941 up to that time had 
months before been paid over to you. In that same 
letter I served formal notice upon you that no 
more monev from me “will be forthcoming until 
the custodial provisions of the agreement are fully 
respected by you”. I coupled with this statement 
(wholly justified by the controlling law of New 
York) the further offer to resume payments under 
the separation agreement whenever you would de¬ 
liver over my furniture and abide by the custodial 
provisions of the agreement. This you now finally 
refuse to do, hopelessly abrogating the agreement, 
and I accept such repudiation of the agreement, and 
hereby withdraw my previous offers for the future. 

Your next question proceeds on the assumption, 
wholly false in fact, that I have been indifferent to 
our daughter’s welfare since her birth in 1936. On 
the contrary I have been fully alive to my paternal 
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responsibilities and have fully discharged them so 
long as you permitted me to do so, both before and 
after the termination of our marriage. Since our 
divorce some three years ago I have been even 
more keenly cognizant of my responsibilities as I 
pointed out to you in my letter of July 5, 1941, 
despite the fact that I have necessarily been away 
from New York during that period. This summer 
for the first time without inconvenience either to 
our daughter or to you, I found I could exercise my 
custodial rights, under ideal home plans fully out¬ 
lined to you in my letter of June 25, 1941. Never¬ 
theless you refuse to accord me my custodial rights 
and ask whether by thus demanding custody (and 
you will bear in mind that oral discussions and de¬ 
mands preceded these letters by many months, and 

(127) 

long before any litigation between us) I “would 
stave off present and future litigations for ali¬ 
mony’ ’ (of course, you mean any payments other¬ 
wise owing under our separation agreement, since 
under the law you never requested and never se¬ 
cured alimony). The answer to vour question is 
emphatically not. I demanded my custodial rights 
solely because from natural parental affection I 
wished to exercise them. 

There are no “facts” which justify you or any¬ 
one else in denying me my custodial rights and I 
again remind you that, as I stated in my letter of 
July 5, 1941, I intend not to “abandon in any wav 
the rights and responsibilities I have in regard to 
mv daughter * * * and I shall take whatever meas- 
ures are necessary or appropriate to achieve the 
full performance of my obligations in this respect”. 
Under these circumstances nov r obtaining I regard 
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your professed willingness “to allow” me to visit 
our daughter as a fraud and a mockery on your 
part. I repeat that I demand my full custodial 
rights. 

The furniture I have demanded is as listed in 
Schedule A of the separation agreement and is my 
absolute property, previously only loaned to you at 
your request. I again demand the return of this 
property of mine and far from trying to “harass 
and annoy” you I only point out that all the 
harassment and annoyance so far have been on 
your part. 

I note the last paragraph of your letter and de¬ 
plore your unnatural tendency to sacrifice our 
daughter’s welfare and all else in a sarcastic at¬ 
tempt to conceal your own complete unwillingness 
to abide in anv degree bv vour sworn word. I am 
amply able to make provision for my daughter, and 
willingly will do so whenever you surrender her 
custody to me. 

Very sincerely yours, 

Ogden H. Hammond, Jr. 

( 128 ) 

8. By reason of the other exceptions on matters of law 
set forth in the transcript of the proceedings had at the 
trial herein on July 17, 1941. 

9. Because the verdict herein was against the weight 
of evidence and ignored much undisputed evidence. 

10. Because the defendant was not granted a fair 
trial by reason of the exclusion of all his proof. 

Wherefore defendant respectfully requests that the 
finding herein made in favor of plaintiff against defend¬ 
ant should be set aside and a new trial granted herein. 
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[Minutes 134, p. 144. 


Edythe Sterling Hammond, 
v. 

Ogden H. Hamond, Jr. 


Thursday, September 25,1941. 

It appearing under rule of 
court that judgment on find¬ 
ing should be entered for 
plaintiff, it is hereby so or¬ 
dered ; Wherefore it is consid¬ 
ered that plaintiff recover of 
defendant the sum of Eight 
Hundred Ten and 99/100 
dollars, without interest or 
costs, and have execution 
therefor. Exception granted 
defendant.] 


[The foregoing is the judgment required by Rule 17 (a) 
of the General Rules of this Court to be printed, but it 
is not certified as a part of the bill of exceptions.] 
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Notation of Settlement of Bill of Exceptions 

Be It Further Remembered That each of the several 
and separate exceptions taken by the defendant to the rul¬ 
ings of the Court during the progress of the trial and to 
the several motions hereinbefore set forth, were so taken 
by counsel for defendant than and there, separately and 
severally, and counsel for defendant then and there prayed 
the Court to sign and seal this Bill of Exceptions in the 
same force and effect as if said exceptions were separately 
and severally established in a separate Bill of Exceptions, 
and at the request of counsel for defendant the same is ac¬ 
cordingly signed and sealed and made a part of the record 
in this cause this 30th day of October, 1941. 


Settled: 


Robert E. Mattingly, 

Judge. 


This bill of exceptions contains more than my excep¬ 
tions covered. 


George W. Dalzell, 
Attorney for Defendant. 


George L. Schein, 
Attorney for Plaintiff. 

I am affixing my signature without prejudice to rights 
to strike or move to dismiss appeal. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia 
January Term, 1942 


Ogden H. Hammond, Jr., 

Appellant, 


v. 


Edythe S. Hammond, 

Appellee . 


No. 8050 


Sirs: 

In accordance with Rule 17(d) we give below the parts 
of the record which the appellant proposes to print in the 
appendix to his brief, pursuant to said Rule: 

Complaint, including Bill of Particulars and Affi¬ 
davit of Merit; Motion to Strike Complaint; Answer 
and Affidavit of Defense and Motion for Judgment on 
Pleadings. 

All Findings of Fact (the same being embraced in 
the portions of the Bill of Exceptions designated be¬ 
low). 

Order Granting Leave to Appeal. 

Memoranda of Court Minutes of Proceedings, in¬ 
cluding actions on motions and the Docket entries ap¬ 
pearing on p. 16 of the Transcript of the Record. 

The following portions of the Bill of Exceptions: 

Opening Statement in Behalf of Plaintiff and all 
testimony in behalf of the plaintiff-in-chief, Transcript, 
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p. 18; Bill of Exceptions, p. 2, to and including the 
words “judgment for the defendant,” Transcript, p. 
27; Bill of Exceptions, p. 11. 

The testimony subsequent to the closing of the 
Plaintiff’s evidence-in-chief, as follows: 

Beginning with the ruling of the Court at the 
foot of Transcript, p. 28; Bill of Exceptions, p. 12, 
to and including the words “Mr. Dalzell: Yes, This 
Year,” Transcript, p. 32; Bill of Exceptions, p. 16. 

Beginning with the last two lines, Transcript, p, 
32; Bill of Exceptions, p. 16, to and including the 
first seven lines of Transcript, p. 33; Bill of Ex¬ 
ceptions, p. 17. 

Beginning with the word “(Continuing)” on 
Transcript, p. 33; Bill of Exceptions, p. 17, to and 
including the first line of Transcript, p. 38; Bill of 
Exceptions, p. 22. 

Beginning with the words “Relating solely to 
the question,” Transcript, p. 38; Bill of Exceptions, 
p. 22, to and including the first four lines of Tran¬ 
script, p. 39; Bill of Exceptions, p. 23. 

Beginning with the words “Do you know of your 
own knowledge,” Transcript, p. 40; Bill of Excep¬ 
tions, p. 24, to and including the words “No, be¬ 
cause I hoped it could be adjusted,” Transcript, p. 
41; Bill of Exceptions, p. 25. 

Beginning with the words “You knew from read¬ 
ing the contract,” Transcript, p. 43; Bill of Excep¬ 
tions, p. 27, to and including the words “Prior to 
meeting me” on the following page. 

Beginning with the Redirect Examination, Tran¬ 
script, p. 45; Bill of Exceptions, p. 29, to and includ¬ 
ing the first two lines of the following page. 

Beginning with the words “Whereupon Ogden 
H. Hammond, Jr.,” the three following lines on 
Transcript, p. 46; Bill of Exceptions, p. 30. 




Ill 


Designation for Printing 

Beginning with the words “Mr. Dalzell: Do you 
or do you not,” Transcript, p. 48; Bill of Excep¬ 
tions, p. 32, to and including all except the last 
three lines on Transcript, p. 52; Bill of Exceptions, 
p. 36. 

Beginning with the words “By Mr. Dalzell: May 
I inquire whether,” Transcript, p. 53; Bill of Ex¬ 
ceptions, p. 37, to and including the first line on 
Transcript, p. 55; Bill of Exceptions, p. 39. 

Beginning with and including the fourth line 
on Transcript, p. 57; Bill of Exceptions, p. 41, to 
and including the second line on Transcript, p. 61; 
Bill of Exceptions, p. 45. 

Beginning with the examination of Wilber 
Stammler on Transcript, p. 66; Bill of Exceptions, 
p. 50, to and including the completion of the testi¬ 
mony of said witness on Transcript, p. 66; Bill of 
Exceptions, p. 51. 

The entire testimony in rebuttal of Edythe Sterl¬ 
ing Hammond, beginning on Transcript, p. 67; Bill 
of Exceptions, p. 51, and concluded at the foot of 
Transcript, p. 71; Bill of Exceptions, p. 56. 

Beginning with the words, “Mr. Dalzell: May 
I say one thing,” Transcript, p. 73; Bill of Excep¬ 
tions, p. 57, to and including the last words of the 
Court on said page. 

Plaintiff’s Exhibit “A” for Identification, en¬ 
dorsements omitted. 

Plaintiff’s Exhibit “B” for Identification. 

Plaintiff’s Exhibit “C” for Identification includ¬ 
ing Schedule thereunto attached. 

Plaintiff’s Exhibit “D” for Identification. 

Defendant’s Exhibit 1 for Identification. 

Defendant’s Exhibit 2 for Identification. 

Defendant’s Exhibit 3 for Identification. 
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Defendant’s Exhibit 4 for Identification. 

Defendant’s Exhibit 5 for Identification. 

The Findings of Fact, omitting the agreement 
with attached schedule and the decree of divorce, 
heretofore designated for printing. 

The Conclusions of Law. 

The Trial Finding. 

The Motion for a New Trial. 

The Notation of the Settlement of the Bill of Ex¬ 
ceptions. 


Geo. W. Dalzell, 

Wilber Stammler, 
Attorneys for Appellant, 

1016 Tower Building, 

14th & K Streets, N. W., 
Washington, D. C. 


To: 

George L. Schein, Esq., 
John Lewis Smith, Esq., 
Attorneys for Appellee. 

Service is acknowledged 
Feb. 12,1942. 

George L. Schein, 
per Frances Freeman. 
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APPENDIX B: THE BILL OF EXCEPTIONS AND 

THE PLEADINGS 

I. The Bill of Exceptions. 

On our petition for the allowance of an appeal which 
was granted by this Court on February 3, 1942 (Appel¬ 
lant’s App. 18) there was some discussion as to the pro¬ 
priety of the Bill of Exceptions in this case. In fact, 
appellee moved to strike it in its entirety because the whole 
evidence was set forth in question and answer form rather 
than reduced to narrative. We assume that the allowance 
of the appeal by this Court in the instant case disposes 
of that motion and the grounds on which it was based. 
If the Court desires a full discussion of the reasons why 
we think the Bill of Exceptions in the instant case is a 
proper one, we respectfully refer the Court to the dis¬ 
cussion on this point contained in the two appendices A 
of our brief seeking the allowance of an appeal in this 
case and of our reply brief. Judge Mattingly’s notation 
after his signature to the Bill of Exceptions that “this 
Bill of Exceptions contains more than my exceptions cov¬ 
ered” (Appellant’s App. 108) is scarcely correct in view 
of the fact that during the trial Judge Mattingly again 
and again ruled that exceptions were automatic excep¬ 
tions and were saved to every adverse ruling of the Court. 
See, e. g., Appellant’s App. 40, 43, 54. 

We believe that what w*e have already said sufficiently 
disposes of any feigned issue that this case is not prop¬ 
erly here and that the Bill of Exceptions is not an ade¬ 
quate one. 

II. The Complaint (Appellant’s App. 1-3) is defective 
and the motion to strike or for judgment on the pleadings 
should be granted. 

The complaint here is bad because it (1) does not aver 
consideration for the contract sued upon, (2) does not 
allege performance by appellee of the covenants by her to 
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be performed and does not aver her willingness to perform 
such covnants in the future, and (3) does not set out the 
contract on which she bases the suit. 

(1) Consideration for the contract sued upon (here the 
separation agreement) must always be averred. The neces¬ 
sity for alleging consideration is clearly stated by this 
Court in Parish v. Craig, 40 App. D. C. 138, cert. den. 
231 U. S. 754, in a case where consideration had been 
proved at the trial but, nevertheless, the dismissal of the 
complaint was ordered because such consideration had not 
been alleged in the pleading. This Court said: 

“The consideration for a contract like this should 
be pleaded in order that the court may be informed 
as to its legal sufficiency and the defendant of what 
he has to disprove.” 

See also Offutt v. Hall, 1 Crunch C. C. (1 D. C.) 572, 
which is likewise a ruling squarely to the same effect. This 
is the universal rule and the absence of such a pleading 
is a fatal defect which cannot be cured by proof (17 C. J. S. 
1167, and note also authorities quoted in Note 45 on that 
page). See also H. W. Nelso?i Co. v. Grand Trunk Western 
By., 80 Fed. (2nd) 986, 990, cert. den. 297 U. S. 717. 

(2) The complaint contains no averment of appellee’s 
past performance nor of her future willingness to perform 
the covenants of the separation agreement by her to be 
performed, including here partial custody over the child 
and a long list of valuable furniture obviously worth many 
thousands of dollars to be given over to appellant (Ap¬ 
pellant’s App. 72-75). It is well settled that a com¬ 
plaint on a contract must aver performance or willing¬ 
ness to perform on the part of a plaintiff before any 
action will lie. The Supreme Court in Bank of Colum- 
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bia v. Hagner, 26 U. S. (1 Pet.) 455, 461, et seq., stated 
this rule for the District of Columbia and this Court 
has recently announced it in clearest language in Miller 
v. Schwinn, Inc., 75 App. D. C. 280, 284, et seq.; 113 
Fed. (2d) 748, 750, et seq. The same proposition is 
stated by the text writers: see Williston on Contracts 
(1936 ed.) Sec. 674. This Court in Friedlander v. Rapley, 
38 App. D. C. 208, 214, showed that the absence of any 
averment of willingness to perform in a contractual com¬ 
plaint is fatal, saying: 

“It is a familiar rule in pleading that where any 
fact is necessary to be proved on the trial, in order 
to sustain plaintiff’s right of recovery, the declara¬ 
tion must contain a substantial averment of such 
fact in order to let in proof of it.” 

The vice of permitting such defective pleading is well 
illustrated by what happened at the trial of the instant 
case. Not only does the complaint not plead appellee’s 
past performance or future willingness to perform her 
covenants in the separation agreement (namely, to give 
over custody of the child each year as required, Appel¬ 
lant’s App. 65-66, and to surrender certain valuable fur¬ 
niture to defendant, Appellant's App. 69-70, whose value 
obviously amounts to thousands of dollars in excess of the 
double recovery which appellee has here obtained) but the 
proof does not contain one word by or in behalf of ap¬ 
pellee of her willingness to perform any of her obliga¬ 
tions under the separation agreement or that she has ever 
performed them. In fact she never has and apparently 
never intends to. Appellee’s attitude toward the separation 
agreement is best illustrated by her own words, “Just 
because I was a darn fool at the age of 23 or 24 and made 
an agreement doesn’t mean I have to live up to it the 
rest of my life” (Appellant’s App. 44), a remark and 
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attitude she has never denied or changed. She should be 
forced to make clear her position on this point both in 
her pleading and in her proof before asking and being 
granted double recovery on a contract that she has never 
observed and does not intend to observe in the future. 
Contrary to the law on this point the court below clearly 
ruled that it was not incumbent upon appellee to tender 
a willingness, readiness and ability to comply with the 
terms of the contract (Appellant’s App. 31, 52-53, 54), and 
w^e have duly assigned this point as error. 

(3) This complaint avers only the fragment of a con¬ 
tract and fails to set out or attach to it the contract 
(separation agreement) sued upon. The necessity for 
pleading a contract in full is discussed by this Court in 
Lyons v. Liberty National Bank, 62 App. D. C. 204, 66 
Fed. (2nd) 837 and is governed by Rule 10 (c) of the 
Rules of Civil Procedure and Annotations thereto. It is 
to be noted that in the Appendix of Forms attached by 
order of the Supreme Court to the Rules of Civil Pro¬ 
cedure, every form of complaint having to do with con¬ 
tracts of any description provides for the setting forth of 
the contract in full as a part of the complaint. An exam¬ 
ination of hundreds of complaints declaring in contract 
discloses no instance in which such a fragmentary aver¬ 
ment in the complaint as here attempted has ever been 
upheld. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1942 


No. 8050 


OGDEN H. HAMMOND, JR., Appellant 

v. 

EDYTHE STERLING HAMMOND, Appellee 


Appeal from Judgment of the Municipal Court of the 
District of Columbia* 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

Appellee filed a declaration on May 24th, 1941, to recover 
from appellant, her former husband, a balance of $210.99 
for the year 1939, and a balance of $600. for the year 1940, j 
and interest thereon, due under a separation agreement, for 
the support of herself and her infant daughter. 

The declaration alleged and appellant’s answer expressly 
admitted: 1) that a separation agreement was duly entered! 
into (Appellant’s App. 10); 2) that pursuant to said agree-| 
ment appellee became entitled to receive $2,610.99 for 1939J 
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but that appellant paid only $2,400 (Appellant’s App. 10); 
3) that pursuant to said agreement appellee became entitled 
to receive $3,000. for 1940, but received less than this sum 
(Appellant’s App. 11); 4) that appellee demanded payment 
of the balances but no part thereof was paid (Appellant’s 
App. 10, 11). Appellee’s affirmative case was admitted by 
appellant, and was not in issue, except with regard to the 
sum of $100. hereafter discussed. 

Appellee claimed that only $2,400. was paid by appel¬ 
lant on account of the 1940 monies due under the separation 
agreement. Appellant claimed that $2,500 was paid against 
the admitted $3,000. due for 1940. The difference involved 
the nature of a $100. check sent on or about October 10th, 
1940. This check (Appellant’s App. 63) was accompanied 
by a letter in which appellant expressly stated that this 
$100. was for his child’s hospital expenses, and that only 
any money “left over” should be applicable to the support 
monies due under the separation agreement (Appellant’s 
App. 63). Appellee testified that appellant expressly told 
her that this $100. was aside from any money due under the 
separation agreement, to defray hospital expenses for the 
removal of the child’s tonsils. (Appellant’s App. 27-28.) 
Appellant nowhere denied this, but rather admitted that the 
first time he decided to contend that this $100. was to be 
counted in the $3,000. due under the separation agreement 
was later when his attorneys advised him that he “was not 
necessarily liable for hospital expenses” (Appellant’s App. 
23). Appellant makes no contention that there was any 
money “left over” out of the $100., although the burden of 
pleading and proving ‘ 1 payment ’ ’ is upon him. As a matter 
of fact, in appellant’s brief to the Trial Court, his attorney 
admitted that there was nothing left, and belatedly offered 
to prove appellee’s “wasteful extravagance”; this appears 
also from item numbered “VII” in appellant’s motion for 
a new trial (Appellant’s App. 99). Whether appellant 
made this contribution to his child’s health out of fatherly 
love, or because he thought he was legally required to do so, 
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it is clear that it was not made as part of appellee’s $3,000., 
and the Trial Court so found as a matter of fact. 

Except for this question of $100., appellee’s affirmative 
case was admitted. The remainder of the issues revolved 
about appellant’s affirmative defenses: 1) that appellant is 
entitled to a set-off for an alleged overpayment of $722.01 
for 1938; and 2) that appellee had not performed her cove¬ 
nants in the separation agreement, and by reason of the al¬ 
leged breaches is not entitled to recover. 

The pertinent facts are relatively few and are quite clear. 
Unfortunately, appellant both during the trial, and in his 
brief has attempted to becloud the issues with immaterial 
and irrelevant statements concerning the style in which ap¬ 
pellee lives with her parents, appellant’s mode of living, 
claims that appellee lost an action against an insurance 
company over the theft of some jewelry, claims that during 
the marriage appellee was extravagant, and a vast amount 
of testimony and correspondence concerning the attempts 
of the attorneys and parties to settle the disputes during 
1941. Appellant’s brief also is replete with statements of 
so-called “admitted facts” and “undisputed contentions”; 
a comparison with the record shows that most of them not 
only were contested by appellee, but that their immaterial¬ 
ity and irrelevancy were such that the Trial Court ruled 
them out entirely. 

The separation agreement (Appellant’s App. 64-75) pro¬ 
vided in Paragraph “Fourth”, Subdivision “A III”, that 
appellant pay appellee 40 per cent of his yearly income, if 
$7,500. or less; if over $7,500., then 30 per cent with a mini¬ 
mum of $3,000. and a maximum of $6,000 (Appellant’s App. 
67). A slightly different arrangement was provided for in 
1938 (Subd. “A I” and “A II”; Appellant’s App. 66-67). 
A method for computing income is outlined, and it is pro¬ 
vided that appellant should furnish respondent or her at¬ 
torney with a sworn statement of his income for the preced¬ 
ing year on or before January 10th of each year (Subd. 
“D”; Appellant’s App. 68-69). However, appellant is to 
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pay appellee the applicable percentage of the income within 
10 days after receipt of such income, the percentages to be 
governed by the income of the preceding year, and “ad¬ 
justment shall be made at the end of the year when the 
amount of income actually received during that year has 
been determined” (Subd. “D”; Appellant’s App. 68-69). 

Appellant sought to prove that he overpaid appellee 
$722.01 for the year 1938, as a set-off against the admitted 
underpayments for 1939 and 1940. Appellee at no time ad¬ 
mitted that there had been any overpayment for 1938 (cf. 
Appellant’s Brief 7-8). Moreover, the question of whether 
there actually was such an overpayment would require a 
construction by the courts of the provisions of the separa¬ 
tion agreement outlining the method of computing appel¬ 
lant’s income for that year. Appellant’s offers of proof 
show merely that his attorney Stammler, had construed the 
separation agreement in late autumn of 1940 —almost two 
years after 1938 accounts were required to be settled —as a 
result of which he claims this alleged overpayment (Appel¬ 
lant’s App. 42, 79-81). The Trial Court properly excluded 
all evidence of this claimed overpayment for 1938, for rea¬ 
sons hereafter discussed. 

Appellant’s other contention was that appellee breached 
two covenants in the separation agreement, and that there¬ 
fore she cannot recover the admitted deficiences in the 1939 
and 1940 payments. In Paragraph “Fifth” of the agree¬ 
ment, the parties agreed that certain articles of personal 
property, listed in an annexed schedule, belong to appellant 
(Appellant’s App. 69-70); in Paragraph “Third”, it is pro¬ 
vided that appellee shall have custody of the child, subject 
to appellant’s right “at his option”, to have custody for 
limited periods each year (Appellant’s App. 65-66). 

With regard to the alleged failure of appellee to turn over 
the articles of personal property, the Court’s attention is 
directed to the fact that during the trial appellant offered 
no proof whatsoever that appellee withheld, refused to turn 
over or “expropriated ” cmy of these articles. Both appel- 
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lant and appellee testified, but neither was questioned about 
this subject. Only two months after the trial had been com¬ 
pleted, and after the Trial Court had made findings for ap¬ 
pellee, did appellant make his belated offer of proof (Appel¬ 
lant’s App. 95, Item “I”). Appellant’s attorney glides 
over this fatal omission, and blandly refers the Court to ap¬ 
pellant’s own pleadings and his motion for a new trial, as 
proof of the “fact” (Appellant’s Brief, 26). The Trial 
Court’s refusal to find that appellee “has retained and now 
retains” appellant’s furniture (Appellant’s App. 89, Find¬ 
ing “7”) is thus the only possible ruling justified by the 
record. 

With regard to the custody provisions of the separation 
agreement (Appellant’s App. 65-66), appellant sought to 
prove that appellee refused to turn over the child for the [ 
summer of 1941, notwithstanding that this action is for 
monies due during 1939 and 1940. In this connection, appel¬ 
lant’s attorney Stammler testified that the very first request 
by appellant for custody of the child was made by said at¬ 
torney orally on March 9,1941, after appellant had defaulted 
in making the payments herein sued for, and during a con¬ 
ference between the attorneys for the parties concerning a 
possible settlement of the disputes (Appellant’s App. 41). 
Appellant admittedly never saw fit to exercise his option to 
have the child with him for two months a year prior to this 
(Appellant’s App. 42). Appellant’s attorney claimed that 
when he made this demand, appellee stated that “she would 
have to consider the circumstances of any proposed visit” 
to appellant (Appellant’s App. 37). Appellant himself tes¬ 
tified that two weeks later, on March 22nd, he told appellee 
that he “didn’t have any definite plans yet” but “would like 
to see the child” that summer, and that appellee “said she 
would see what the conditions were under which the child 
was to go, where it was to go, whom it was to be with, and 
so forth” (Appellant’s App. 44). Appellee emphatically 
denied that any such requests for custody were made, and 
stated that the first demands were made after the instituH 
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tion of this lawsuit on May 24th, 1941 (Appellant’s App. 
57). The Trial Court believed her (Appellant’s App. 90, 
Findings 8 and 9). But even if appellant’s testimony were 
accepted as true, appellee by insisting upon knowing the 
conditions for her 5 year-old child did not commit any breach 
of covenant (See Argument, infra). 

In connection with this claim of appellant that the appel¬ 
lee refused custody for the summer of 1941, appellant also 
sought to introduce three letters between the parties subse¬ 
quent to the date suit was instituted (Appellant’s App. 82- 
88). These were obviously drawn by the attorneys, are self- 
serving, and could not affect the issues as of the time suit 
began. They were excluded by the Trial Court. Appellant 
also refers to two similar letters, written after the trial, and 
set forth in the motion for a new trial (Appellant’s Brief, 9; 
Appellant’s App. 100-106). On what theory these letters 
can be considered as part of this case is not set forth; that 
they are not part of the case is patent. 

SUMMARY OF ARGUMENT. 

1. The Trial Court properly excluded proof of an alleged 
overpayment during 1938, because a) appellant failed to 
show that he furnished appellee with a sworn statement of 
his 1938 income by January 10th, 1939, although the burden 
was upon appellant to prove this and the Trial Court sug¬ 
gested it; b) the record clearly shows that appellant did 
not furnish such statement until 1941 when the parties were 
at loggerheads; c) the alleged overpayment having been 
made with full knowledge of the amount of his income, but 
through a claimed misinterpretation of the separation agree¬ 
ment, was not subsequently recoverable either as a counter¬ 
claim or set-off; d) it would contravene public policy and 
defeat the very nature of the payments for support of wife 
and child, to allow a long belated claim of this sort. 

2. Appellee did not conduct herself in any manner consti¬ 
tuting a breach of the separation agreement and a bar to 
recovery in this action. Appellant offered no proof at the 
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trial to support his contention that appellee withheld or re¬ 
fused to turn over any furniture. Appellant’s claim that 
demand for the child’s custody was made prior to institu¬ 
tion of the action was denied by appellee and disbelieved by 
the Court. Even if believed it established only a demand in 
March, 1941, and a reasonable and legally permissible re¬ 
quest by appellee to know the circumstances of the visit. 
The request in 1941, even accompanied by an unreasonable 
refusal, w’ould not bar recovery of 1939 and 1940 monies, 
and would have been justified by appellant’s prior defaults. 

3. There was no error in the exclusion of “expert” testi- | 
monv on the law of New York. Appellant’s attorney ac¬ 
ceded to the Trial Court’s suggestion that the law of New 
York on substantive matters be submitted by brief, and the 
only tender of expert testimony at the trial was with refer¬ 
ence to the admissibility of self-serving “lawyer” letters j 
written after suit was instituted—a procedural matter gov- | 
erned by the law of the forum. Moreover, appellant did not 
plead the New York law as a fact. In any case, the Trial 
Court, being a court of record of the United States pursuant 
to Congressional Act, takes judicial notice of the law of 
New York, and proof was unnecessary and improper. 

4. Motions directed to the sufficiency of the complaint 
were properly denied. Consideration for appellant’s prom¬ 
ise to pay support monies was predicated upon his legal and 
moral duty, is imputed as a matter of law, and was ade¬ 
quately alleged under the Rules of Civil Procedure in the 
reference to the mutual agreements of the parties. There 
were no conditions precedent to be performed by appellee, 
and alleged breaches of conditions subsequent and concur¬ 
rent, or independent covenants, must be pleaded and proved 
by appellant. Rules of Civil Procedure do not require set¬ 
ting up of entire agreement in declaration, and contention is 
frivolous. 

5. Appellant’s Bill of Exceptions is improper in contain¬ 
ing entire transcript of testimony and should be stricken; 
appellant thus failed to comply with Rule 3, Subdivision (c), 
(1) of the Special Rules of this Court. 
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6. Trial Court’s rulings were eminently proper. “Law¬ 
yer” letters written by appellant after suit was started, un¬ 
answered by appellee, were self-serving, and inadmissible. 
Appellee is entitled to judgment on all the evidence whether 
admitted or excluded and therefore, judgment should be af¬ 
firmed. 

ARGUMENT. 

Point I. 

Exclusion of Appellant’s Proof of An Alleged Overpayment 

for 1938 Was Proper. 

The Trial Court refused to allow proof of the alleged 
overpayment for 1938, unless appellant showed compliance 
with the provisions in Paragraph “Fourth”, subdivision 
“D” of the separation agreement, which required him to 
furnish appellee with a sworn statement of his 1938 income 
on or before January 10th, 1939, and which provided that 
adjustments be made at the end of that year—1938 (Appel¬ 
lant’s App. 50-54, 68-69). 

Appellant’s argument (Appellant’s Brief, 14-17) that the 
Trial Court erred, because appellee failed to prove appel¬ 
lant’s non-compliance with provisions in Paragraph 
‘ ‘ Fourth ’ ’, subdivision “ D ”, is untenable. As stated above, 
appellee’s affirmative case showing deficiencies in payments 
for 1939 and 1940 was expressly admitted by the pleadings 
except with regard to the $100. payment (page 3, supra ); 
appellee had no further burden of proof, and appellant’s 
breach of the agreement (in admittedly failing to pay in full 
the prescribed percentages of his 1939 and 1940 income) was 
established. The burden of proving the alleged overpay¬ 
ment for 1938, and justifying it as an equitable set-off, was 
on appellant. 

Moreover, the record clearly shows that appellant did not 
comply with the requirement that he furnish appellee with 
his income tax return for 1938 by January 10th, 1939 and 
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that all adjustments be made at that time. When the Trial 
Court raised the point to appellant’s counsel, counsel 
claimed that this was not a material part of the agreement, 
that appellee waived these provisions because “she kept on 
taking the money and didn’t ask for these statements”, 
during the subsequent years (Appellant’s App. 51). The 
Trial Court expressly stated that he would permit ap¬ 
pellant to prove compliance with these provisions, but that 
if appellant didn’t so comply, proof of the alleged overpay¬ 
ment would be excluded (Appellant’s App. 52-53). Appel¬ 
lant made no effort to prove this, and of course, couldn’t. 
As a matter of fact, appellant’s brief makes it quite clear 
that no such statements were furnished appellee until 1941, 
when the attorneys for the parties arranged it (Appellant’s 
Brief, 14). Under these circumstances one could hardly re¬ 
fer to the ruling as an “unwarranted assumption” by the 
Court. 

The exclusion of appellant’s proof of the alleged overpay¬ 
ment is sustainable on much broader grounds, however. If 
all of appellant’s proof had been admitted, and the state¬ 
ments contained in his attorney’s letter (Appellant’s App. 
79-81) were established as facts, still appellant would not be 
entitled at this time to recover the overpayment or set it off 
against monies due appellee. Appellant knew his 1938 in¬ 
come, and the percentages due appellee. He did not make 
the alleged overpayment because he was mistaken as to what 
monies he had received that year, but rather because he had 
construed the separation agreement in suck a way as to in¬ 
clude capital gains as part of his income. In 1940, his at¬ 
torney Stammler wrote him an opinion letter (Appellant’s 
App. 79-81) stating that capital gains should not have been 
included. It is thus clear that any overpayment was volun¬ 
tary and was the result of appellant’s construction of the 
legal effect of the separation agreement . 

It has been held repeatedly that overpayments made un¬ 
der mistake of law are not recoverable. 
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Payne v. Witherbee Sherman <& Co., 200 N. Y. 572, 93 
N. E. 954. 

Burne v. Van Raalte, 202 N. Y. App. Div. 189,195 N. 
Y. Supp. 601. 

Kienle v. Gretsch Realty Co., 133 N. Y. App. Div. 391, 
117 N. Y. Supp. 500. 

In the Payne case, supra, the New York Court of Appeals, 
reversing the lower courts, refused to allow a counterclaim 
by defendant for an earlier overpayment made by mistake. 
There, plaintiff had contracted to furnish electric power to 
defendant at so much per unit. Defendant’s electrician was 
to measure the amount used, and compute the sums due 
plaintiff. Plaintiff sued for a balance due, and defendant 
counterclaimed for an earlier overpayment. The Court 
stated at page 576: 

“ # • # The overpayment was voluntary and cannot be 
recovered by defendant unless made under a misappre¬ 
hension or mistake of fact. The courts do not under¬ 
take to relieve parties of the results of their acts fairly 
done on a full knowledge of the facts, though under a 
mistake of law. The doctrine is well settled, in this 
country, that a voluntary payment, where there is no 
mistake of fact although made under a mistake, can¬ 
not be revoked. ( Moivatt v. Wright, 1 Wend. 355; New¬ 
burgh Sav. Bank v. Town of Woodbury, 173 N. Y. 55; 
Redmond v. Mayor, etc. of New York, 125 N. Y. 632; 
Bailoff v. Dime Savings Bank, 118 App. Div. 20; Flynn 
v. Hurd, 118 N. Y. 19: Hathaway v. County of Dela¬ 
ware, 185 N. Y. 368.) The rule is applicable to corpora¬ 
tions. {N. Y. <& H. R. Co. v. Marsh, 12 N. Y. 308); 
Railway Co. v. Iron Co., 46 Ohio St. 44.) The fact that 
defendant paid the excess by mistake did not entitle it 
to a recovery.” 

In Burne x.V cm Raalte Co. Inc., supra, the Court said at 
page 194: 

“ * * * Where a payment is voluntarily made with full 
knowledge of existing facts and without any protest 
whatever upon the part of the party paying, such pay¬ 
ments cannot be recovered back. ( Kamenitsky v. Cor- 
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coran, supra ); Consolidated Fruit Jar Co. v. Wiener, 
103 App. Div. 453; Kienle v. Gretsch Realty, 133 id. 
395.)” 

How much more important it is to apply this rule in an 
action on a separation agreement! Here the payments are 
for food, lodging, and necessaries for a wife and child, and 
it is contemplated that the money should be more or less 
currently expended. Shall the husband (the only one in a 
position to determine the amounts due) be permitted to pay 
for several years, and then advise the wife that she had 
been overpaid, and would receive nothing for her support 
or for the child’s support until the overpayment is made 
up? Shall the burden be upon her to insist on checking up 
currently, to determine whether she was overpaid? The 
separation agreement itself recognized the necessity that 
each year’s payments should be promptly adjusted at the 
end of the year (Paragraph “Fourth,” Subd. “D”; Ap¬ 
pellant’s App. 68-69). 

Inasmuch as the legal precedents above-mentioned and 
the common sense logic underlying them refuse to permit 
appellant to now set off an alleged overpayment for 1938, 
without further support from the express terms of the sep¬ 
aration agreement, there is little need to discuss at length 
the obvious afterthoughts of appellant’s counsel, that the 
provisions of Paragraph “Fourth”, Subdivision “D” are 
“immaterial” provisions of the separation agreement, and 
that appellee waived them by failing to ask for the state¬ 
ments and by taking money in 1939 and 1940 (Appellant’s 
Brief, 15,17; App. 51). It is significant, however, that the 
“abundant authorities” referred to by appellant’s counsel 
(Appellant’s App. 51) appeared neither in appellant’s 
Trial Court brief nor in his brief before this Court. 
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Point II. 

Appellee Did Not Breach Any Covenants Under the 
Separation Agreement. 

Appellant had the burden of proving his claims that ap¬ 
pellee refused to turn over appellant’s furniture, and that 
appellee refused to turn over custody of the child. Ap¬ 
pellant had the burden of showing conduct on appellee’s 
part sufficient to constitute a breach of covenant and a bar 
to recovery of the monies herein sued for (1939 and 1940 
payments). 

As pointed out above (supra, p. 4), appellant offered 
no proof at the trial with regard to the contention that ap¬ 
pellee withheld or refused to turn over the furniture, and 
the Trial Court refused to find that appellee had so acted 
(Appellant’s App. 89, Finding “7”). 

Appellant’s argument and citation of authority on the 
question of the custody of the child (Appellant’s Brief, 
17-21), fail to take into account three most significant fac¬ 
tors: 1) the failure of the evidence to sustain the claim 
that custody was demanded and refused; 2) the time ele¬ 
ment; and 3) the fact that at the time of the alleged de¬ 
mands and refusal appellant was admittedly in default un¬ 
der the agreement. 

As set forth above (supra, p. 5), appellee denied that 
any requests for custody were made prior to the institu¬ 
tion of this action on May 24th, 1941 (Appellant’s App. 57). 
The Trial Court believed her (Appellant’s App. 90, Find¬ 
ings 8 and 9). 

But granting full credibility to appellant’s witnesses (ap¬ 
pellant and his attorney Stammler), appellant’s contention 
at best is 1) that on March 9, 1941, during a settlement 
conference between the attorneys, attorney Stammler de¬ 
manded custody of the child for the summer of 1941; 2) that 
two weeks later appellant told appellee he would like to see 
the child that summer although his plans were not definite; 
3) that on each of these occasions appellee insisted on 
knowing the conditions under which the 5-year-old daugh- 
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ter would live. Would these facts relative to 1941 bar a 
recovery for 1939 and 1940 delinquencies? That they could 
not, even if conceded to be true, is clear. 

See: 

Sockman v. Sockman, 252 N. Y. App. Div. 914. 

Breiterman v. Breiterman, 239 N. Y. App. Div. 709, 
268 N. Y. Supp. 628. 

Even if appellant had asked for the child for 1939 and 
1940, appellee, as mother of a child of tender years, would 
have been quite justified in insisting upon knowing the cir¬ 
cumstances of any visit, and such a request is not deemed 
a breach of the custody provisions. 

Van Horn v. Van Horn, 196 N. Y. App. Div. 476; 188 
N. Y. Supp. 98. 

Every act on the part of a wife in refusing custody of an 
infant child is not necessarily a breach of the agreement 
denying her a right to recover installments due thereunder. 
It is up to the trier of fact (jury or trial court) to deter¬ 
mine whether there has been such a breach. 

Van Horn v. Van Horn, 196 N. Y. App. Div. 472; 188 
N. Y. Supp. 98. 

Muth v. West, 76 N. Y. App. Div. 332; 78 N. Y. Supp. 
431. 

Here the Trial Court refused to find that there was such 
a breach (Appellant’s App. 93, Conclusion “2”)! 

In Dureyea v. Bliven, cited on page 20 of Appellant’s 
Brief, the Court held merely that it was error not to submit 
to the jury the question of whether the wife had breached 
the custody provisions (the lower court had directed a ver¬ 
dict for her). 

In Haskell v. Haskell, cited on pages 20 and 21 of Appel¬ 
lant’s Brief, the Court refused to allow recovery in the first 
action for necessaries furnished by the wife to the child, 
and in the second action for monies due under a separation 
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agreement. In this case the evidence was undisputed that 
the wife refused her consent without any semblance of jus¬ 
tification to the child’s going to the father; and moreover 
these activities on the wife’s part preceded the period for 
which she sought to recover money by the two actions. The 
attempt of appellant’s attorney to mislead this Court by 
italicizing “for back sums under the separation agree¬ 
ment’’ (Appellant’s Brief, 20) should be noted; obviously 
the action was for past due installments, but not install¬ 
ments due prior to the wife’s undisputed breaches of the 
agreement. The situation in that case was no wise com¬ 
parable to the case at bar, where the claim is made only 
that in 1941 for the first time appellant sought custody, 
after his own defaults for 1939 and 1940, and after the mat¬ 
ter was in the hands of attorneys, and where the action is 
for monies due during prior years. 

Matter of Noel, discussed at length by appellant’s at¬ 
torney at page 21 of Appellant’s Brief, did not involve in¬ 
stallments due prior to the refusal of custody but after¬ 
wards—even after a habeas corpus proceeding had deter¬ 
mined that the wife’s refusal of custody was not justified 
by the reasons asserted. 

Finally, appellant’s prior defaults in making the pay¬ 
ments for 1939 and 1940 herein sued for excused appellee 
from performance of her covenants in 1941, and therefore 
even if it had been proven that a demand for custody for the 
summer of 1941 had been absolutely refused without other 
justification, appellee would not be barred from recovering 
for appellant’s prior breaches. 

The Anvil Mining Co. v. Humble, 153 U. S. 540,14 S. 

Ct. 876, 37 L. Ed. 814. 

Wharton <£ Co. v. Winch, 140 N. Y. 287, 35 N. E. 589. 

Restatement of the Law of Contracts, Sec. 397. 

See also: 

Globe Construction Co. v. Globe Tile Co., 208 N. Y. 

App. Div. 70. 

Corpus Juris Secundum, Sec. 477. 
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Appellant had no interest in the custody of his child until 
his attorney decided that a defense to the inevitable law¬ 
suit must be found. The entire issue has been created in 
bad faith to avoid liability under the agreement. The Trial 
Court did not tolerate these tactics, and it is respectfully 
submitted that this court should discourage them also. 

Point III. 

There Wa5 No Reversible Error in the Exclusion of Oral 
Testimony on the Law of New York. 

Appellant complains that the Trial Court refused to per¬ 
mit expert testimony as to the law of New York (Appel¬ 
lant’s Brief, 22). Reference to the trial record shows that 
appellant’s counsel acceded at the trial to the court’s sug¬ 
gestion to submit briefs on the law of New York (Appel¬ 
lant’s App. 32). Only with regard to the admissibility of 
the three self-serving “lawyer” letters written by appel¬ 
lant after the institution of this action (Appellant’s App. 
82-88), did appellant tender attorney Stammler as an ex-j 
pert on New York law (Appellant’s App. 46-48). Inasmuch 
as the admissibility of evidence is governed by the law oil 
the forum (Restatement of the Law of Conflicts of Law si 
Sec. 597), and not by the law of New York where the agree ¬ 
ment was made, the Trial Court was perfectly correct ir. 
refusing to hear “expert” testimony on the law of New 
York as to the admissibilitv of these letters. 

Even if appellant had made a proper offer at the trial 
to prove by “expert” testimony New York law as to th£ 
parties’ substantive rights under the separation agreement, 
the Trial Court would have been justified in excluding it. 

In the first place, appellant did not plead the New York 
law in his answer. If, as appellant’s attorney argues, the 
New York law is deemed “foreign” law in the Municipa|l 
Court of the District of Columbia, and is not judicially no¬ 
ticed, then it must be pleaded, if a party seeks to prove it 
as a fact. 
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Restatement of the Law of Conflicts, Sec. 621. 

49 Corpus Juris, p. 153. 

20 American Jurisprudence, p. 71. 

1 Chitty, Pleadings, p. 238, note (o). 

134 A. L. R. 570, at 571. 

Secondly, it is improper and undesirable to offer proof 
of the law of one of the States in a court of the United 
States, since the laws of all the States are the subject of 
judicial notice by the courts of the United States. 

Fourth National Bank v. Francklyn, 120 U. S. 747, 
751; 30 L. Ed. 825. 

Andrus v. People's Bldg. Loan and Savings Ass’n., 
36 C. C. A. 336, 94 Fed. 575. 

This applies to the courts of the District of Columbia. 

Moore v. Pywell, 29 App. D. C. 312, 9 L. R. A. (N. S.) 
1078. 

Appellant’s attorney admits this rule, but says it does 
not apply to the Municipal Court (Appellant’s Brief, 23). 
None of the authorities cited in appellant's brief sustains 
his contention that the Municipal Court is not a “court of 
the United States.” 

In O'Donoghue v. United States, 289 U. S. 516 (Appel¬ 
lant’s Brief, 23), the Supreme Court was not at all con¬ 
cerned with the lesser courts of the District of Columbia, 
nor did it mention them. There the issue was merelv 
whether the Supreme Court and this Court are constitu¬ 
tional courts insofar as the justices were entitled to the 
protection of Article 3, Section 1 of the Constitution. 

In Ex Parte Bakelite, 279 U. S. 438 (Appellant’s Brief, 
23), disapproved in the later O'Donoghue case, the Court 
held merely that the Court of Claims was a “legislative” 
rather than a “constitutional” court, but stated expressly 
at page 455 that it was nevertheless a court of the United 
States. 

In Pitts v. Peak, 60 App. D. C. 195, 50 F. (2d) 485 (Ap¬ 
pellant’s Brief, 24), the Court not only fails to support 
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appellant’s analysis (Appellant’s Brief, 24), but states 
clearly that the test of what is a “court of the United 
States” is whether it was created by Congress. The Court 
stated: 

“* # * The Supreme Court of the District is a court 
of the United States (Section 43, title 18, D. C. Code 
1929) for the administration of the laws of the United 
States. It is made such by enactment of Congress, and 
derives its jurisdiction and powers from the same 
source as, and in this respect is like, all other inferior 
law courts of the United States, for only the jurisdic¬ 
tion of the Supreme Court is derived directly from the 
Constitution. Every other court created by the general 
government derives its jurisdiction wholly from the au¬ 
thority of Congress. Kline v. Burke Const. Co., 260 
U. S. 226 at page 234, 43 S. Ct. 79, 67 L. Ed. 226, 24 
A. L. R. 1077. But Congress in turn derives its powers 
from the Constitution * * (Italics ours.) 

In Hanley v. Donoghue, 116 U. S. 1 (Appellant’s Brief, 
24), the Supreme Court stated at page 5: 

“When exercising an original jurisdiction under the 
Constitution and laws of the United States, this court, 
as well as every other court of the national govern¬ 
ment, doubtless takes notice, without proof, of the laws 
of the United States * * (Italics ours.) 

The reason for applying this rule was clearly stated in a 
recent decision. Cray, McFawn & Co. v. Hagarty, Conroy 
& Co., Inc., et al., 27 F. Supp. 93, affirmed 109 F. (2d) 443. 
There the court stated at page 95: 

‘ ‘ For the accepted rule almost since the beginning of 
our federal jurisprudence has been that the law of any 
state of the Union, whether statutory or the result of 
judicial decisions, is a matter of which the courts of 
the United States may take judicial notice without plea 
or proof, because the laws of the several states cannot 
in courts of the United States be regarded as foreign 
laws. * * *” (Italics ours.) 




This reasoning is equally applicable to the Municipal 
Court of the District which is a court of record created by 
the Congress of the United States (District of Columbia 
Code of 1940, Sec. 11-702; March 3, 1921, 41 Stat. 1310, ch. 
125, Sec. 2). 

In view of the above, it is unnecessary to take up the 
many cases cited by appellant (Appellant’s Brief 24-26) to 
show that in state court actions it is proper to prove by 
expert testimony the law of a sister state. 

Point IV. 

Motions to Dismiss the Declaration Were Properly Denied. 

Appellant in his “Appendix B” (Appellant’s App. 115- 
118) claims that the declaration was insufficient for reasons 
therein stated. Appellant made two similar motions to dis¬ 
miss before two different judges, and both were denied 
(Appellant’s App. 19). 

The authorities cited by appellant predate the Rules of 
Civil Procedure. Rule 8(e) clearly states that each aver¬ 
ment shall be simple, concise, and direct, and that “no tech¬ 
nical forms of pleadings or motions are required.” 

Even under the old practice, the averment of considera¬ 
tion here is ample. Separation agreements are not like 
ordinary business contracts ( Van Horn v. Van Horn , 196 
N. Y. App. Div. 472, 188 N. Y. S. 98). The consideration 
for the husband’s promise to pay is predicated upon his 
legal and moral duty to support his wife and child. ( Lind- 
ley, Separation Agreements, (1937), p. 223.) Thus consid¬ 
eration for such an agreement is imported as a matter of 
law. (Cf. 17 C. J. S. p. 1176, and Parish v. Craig, 40 App. 
D. C. 138, cert. den. 231 U. S. 754, 34 S. Ct. 323, 58 L. Ed. 
467). Furthermore, the averment in Paragraph “1” of the 
Declaration that “it was mutually agreed, among other 
things” is a specific averment of consideration, since in 
separation agreements the mutual promises of the parties 
are sufficient consideration for each other ( Lindley, Sep¬ 
aration Agreements, (1937), pp. 58ff). 
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Similarly, there was no requirement even under the old 
practice that respondent allege performance and willing¬ 
ness to perform her covenants, unless such covenants were 
conditions precedent. 

Clegg v. New York Newspaper Union, 72 Hun. 395, 
25 N. Y. S. 565. 

New York Foundation v. People, 259 N. Y. 54, 181 
N E 12 

Hurliman v. Sackendorf, 10 Misc. (N. Y.) 549, 31 N. 
Y. S. 443. 

In the Clegg case, supra, the Court stated: 

“When a condition precedent exists in a contract, 
which is to be performed by the plaintiff, he must aver 
and prove performance on his part before he can re¬ 
cover for a breach of the same contract by the defen¬ 
dant— But if the provision is a collateral or indepen¬ 
dent covenant, or promise and the defendant wishes to 
avail himself of its breach as a partial defense, the bur¬ 
den is on him to plead and prove non-performance on 
the part of the plaintiff —” (pp. 568 of N. Y. S.) 

Appellant’s authorities ( Bank of Columbia v. Hagner, 
Miller v. Schwinn, Inc., and others cited at pages 116-117 
of his brief) all involve payment or offer of payment in 
vendee against vendor actions, and are in no way parallel. 

Thus, even if the declaration were to be examined under 
the old procedure, it would resolve into a question of 
whether there are conditions precedent in the separation 
agreement to be performed by appellee. An examination 
shows that there are no such conditions. As a matter of 
fact, the only clause which in any way requires appellee to 
act or refrain from acting is that marked “Second,” and 
even this non-molestation clause has been held to be an 
independent covenant, and not a condition precedent. 

Fearon v. Aylesford, L. R. 12 Q. B. D. 539. 

Lindley . Separation Agreements (1937). 
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Even where a separation agreement expressly requires 
the wife to turn over the child to the husband or make the 
child available to the husband, it has been held that these 
are independent covenants and not conditions precedent. 

Stern v. Stern . 112 N. J. Eq. 165, 166 Atl. 149, Aff’d. 

113 N. J. Eq. 165, 166 Atl. 89. 

See: Sclnveig v. Schweig, 122 N. Y. App. Div. 787, at 788, 
107 X. Y. S. 905. 

Finally, the contention that it was necessary to include 
the entire separation agreement in the declaration must be 
considered frivolous in view of the requirement that plead¬ 
ings be concise and direct. The case of Lyons v. Liberty 
National Bank, 62 App. D. C. 204, 65 F. (2d) 837, cited by 
appellant (Appellant’s App. 118), holds merely that it was 
not error to plead the entire contract, not that it was neces- 
sarv so to do. 


Point V. 

Appellant’s Bill of Exceptions is Improper, and it Should be 

Stricken from the Record and the Judgment Affirmed. 

Rule 6 of the Special Rules of this Court provides that 
the bill of exceptions shall contain only so much of the evi¬ 
dence as may be necessary to present clearly the legal issues 
involved. 

It is improper to include a literal transcript of all the 
testimony as was done here. 

Bailroad Company v. Fitzgerald, 2 App. D. C. 501; 

District of Columbia v. Frazier, 21 App. D. C. 154; 

Brown v. Commercial Fire Insurance Co. 21 App. 

D. C. 325. 

In the Brown case (supra) this court stated that it would 
refuse to consider a bill thus improperly submitted. 

In District of Columbia v. Frazier, supra, this court held 
where the bill recites all the questions and answers this 
court will strike it from the record on objection. 



Rule 3, Subdivision (c), (1), of the Special Rules of this 
court required appellant to present a “properly prepared’’ 
bill to the lower court within the 10-day period. This was 
not done, and both the trial judge and appellee’s attorney 
noted this reservation in signing the bill (Appellant’s App. 
108). 

Point VI. 

Other Rulings of Trial Court Were Eminently Proper, and 
Appellee Was Entitled to Judgment on All Evidence 
Offered as Well as Admitted. 

Exclusion of the three “lawyer” letters written by appel¬ 
lant after suit was instituted (Appellant’s App. 82-88, Brief, 
11) was proper; these unanswered letters are deemed self- 
serving declarations, and are clearly inadmissible. 

Learned v. TUlotson, 97 N. Y. 1, 49 Am. Rep. 508; 

Steber v. Palm Knitting Co., 206 N. Y. App. Div. 439, 
201 N. Y. Supp. 478. 

This is no t a case where appellant’s testimony was e x¬ 
cluded^ for Technical reasons, but iTadnutted would ha ve 
entitled ttm^o-judgment'.' All the evidence offered by-appel¬ 
lant, whether admitted or excluded, would not change the 
story at all. It is a simple case for the recovery of money 
due under an agreement at a time when there were no dis¬ 
agreements between the parties at all; becoming compli¬ 
cated only by the technical contributions of an attorney who 
subsequently entered the picture and sought to create issues 
and defenses to force respondent to forego her rights. 
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CONCLUSION. 

The Trial Court gave appellant more than he deserved 
when it failed to include appropriate interest and costs in 
appellee’s judgment. Appellee was clearly entitled to the 
judgment, and also to interest and costs. Appellant has 
sought to avoid the clear facts and legal issues by attacks on 
the Trial Court, and repeated attempts to confuse and be¬ 
cloud them. Appellant has adopted the not unusual, but de¬ 
plorable, tactics of “hacking” away at the separation agree¬ 
ment-non-payment, lawsuit, appeal, year-in, vear-out. Ap¬ 
pellee has been compelled to institute a new action in the 
District Court for 1941 monies, and probably must antic¬ 
ipate similar tactics for 1942, and subsequent years, until 
she “knuckles” under to appellant. 

It is respectfully submitted that this court should dis¬ 
courage these tactics, and should affirm the judgment with 
interest and costs. 

WHEREFORE, the judgment of the Municipal Court 
should be affirmed with interest and costs. 

Respectfully submitted, 

Geobge L. Schein, 

Manuel J. Davis, 

Attorneys for Appellee , 
Securities Building, 

729 15th Street, N. W., 
Washington, D. C. 
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REPLY BRIEF FOR APPELLANT. 


Reply to Appellee’s Counter-Statement of Case* 


The statement of the case in appellant’s main brief is 
full and complete and is not shaken by the contents of 
appellee’s counter-statement. Only three points in the 

• Emphasis of all type throughout this brief is ours unless otherwise 
indicated. An Appendix at the end of this brief reviews in greater detail 
certain facts of this case, and contains an answer to the technical argu¬ 
ments of Appellee (Appellee’s Brief, pp. 18-21). 

Ik 
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counter-statement (namely, the $100.00 disputed payment 
in 1940, the furniture of appellant wrongfully retained by 
appellee, and the proper custody of the child) need be 
discussed briefly here: 

(1) The disputed payment of $ 100.00 in October, 1940 . 
In October, 1940, the child of the parties hereto had a 
tonsillectomy performed by one of the leading child sur¬ 
geons of New York (Dr. Arthur Palmer) at a specially low 
price; this arrangement made by appellant, with appellee’s 
full accord. The disputed payment, a $100.00 check, was 
enclosed in a holograph letter (PI. Ex. B, Appellant’s App. 
63-64) postmarked October 10, 1940 (Appellant’s App. 26) 
from appellant to appellee and under settled rules of evi¬ 
dence this writing (to be interpreted by the court) when 
clear governs over the conflicting recollections of the parties 
(Appellant’s App. 22-23; 27-28). 

Too much weight is not to be attached to the emphatic 
nature of appellee’s recollection (apparently more of con¬ 
versations with appellant’s father than with appellant), in 
view of prior rejections of her testimony by other Federal 
courts (see Appendix to this brief, p. 24, infra) and of her 
distinct recollection in this case (Appellant’s App. 56, 58) 
of events happening in New York while she was in Reno , 
Nevada. The parties’ recollection may differ but the never- 
varying letter controls. That letter clearly shows (Appel¬ 
lant’s App. 63) that this payment was a part of the money 
which appellant had to pay both appellee and the child under 
the separation agreement. Hence he is entitled to credit 
for this payment. See Clayburgh v. Clayburgh, 261 N. Y. 
464, 185 N. E. 701. Appellee speaks of a trial court finding 
to the contrary (Brief for Appellee, 3) but there is no find¬ 
ing whatever on this point, aside from the general trial 
finding for appellee (Appellant’s App. 93). 

Furthermore, in appellant’s motion for a new trial (see 
Appellant’s App. 99, VII; 100, X) there is offered proof 
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both of appellee’s waste of this money in defiance of her 
expert physician’s advice and of appellant’s payment of 
$135.00 more in medical expenses upon appellee’s refusal 
to pay. See appellee’s admission on this point; Appellant’s 
App. 27. It is clear that the exceptions taken by appellant 
are sufficient to raise all these questions. George v. Capital 
Traction Co., 54 App. D. C. 144, 147; 295 Fed. 965, 968. 

One final point may be made: Gifts by a divorced husband 
to his former wife are never presumed and rarely made. 
Appellee here has a singular penchant for claiming such 
gifts (see Appellant’s App. 99-100, 102, 106), but the rec¬ 
ord here indicates no such harmony and affinity of spirit 
between the parties as to persuade that any such “gifts” 
of money, furniture, or other articles were ever made. 

(2) The furniture wrongfully retained by appellee. By 
Article fifth of the separation agreement (see Appellant’s 
App. 69-70) certain valuable antique furniture and personal 
property listed on Schedule A to the agreement (see Ap¬ 
pellant’s App. 72-75) were made the absolute property of 
appellant and appellee agreed to “do such further acts 
as may be necessary to carry out and make effectual the 
provisions of this Article fifth of this agreement” (Appel¬ 
lant’s App. 70). It seems apparent that turning over the 
furniture to appellant is one of such necessary acts, but 
this appellee has now finally refused in writing (Appel¬ 
lant’s App. 102) and has at all times consistently refused 
in fact to do. Parenthetically it may be noted that appel¬ 
lant has placed a value “in excess of $5,000.00” on this 
furniture retained by appellee in a counterclaim by him in 
the amount of $5,000.00 on another suit filed by appellee 
against him in the District Court of the United States for 
the District of Columbia for payments allegedly due in 
1941 long after appellee’s repudiation (Appellant’s App. 
102) of this separation agreement and the acceptance of 
such repudiation by appellant (Appellant’s App. 103-104). 
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See Hammond v. Hammond , No. 13623 on the docket of the 
District Court, referred to at p. 22 of appellee’s brief. It 
is noteworthy that nowhere in this record does appellee 
deny the retention of the furniture. 

Appellee’s only objection (Brief for Appellee, 4-5) is 
that no proof was offered on this point at the trial. Aside 
from the practical exclusion of appellant’s entire case and 
appellee’s objection to even an offer of proof by appellant 
(Appellant’s App. 61), the short answer is that this was 
pleaded by appellant in his answer (fl 11 thereof, Appel¬ 
lant’s App. 12-13) and sworn to by him in his affidavit of 
defense (Appellant’s App. 15). To this there was no reply 
by appellee either by way of replication or otherwise. Con¬ 
sequently the fact sufficiently appears in the record to 
permit this Court to take cognizance of it. The morality 
of appellee’s conduct requires no comment. 

(3) The custody of the child. The minor child of the 
parties here is a little girl, Edythe Bruce Hammond, aged 
6 on March 22, 1942, whose custody is fully provided for in 
Article third of the separation agreement (see Appellant’s 
App. 65-66). The facts showing appellee’s refusal to give 
over custody of the child as required and her wrongful 
detention of the child from appellant are fully summarized 
at pp. 17-19 of our main brief. Contrary to appellee’s con¬ 
tentions (Brief for Appellee, 5-6) there is clear and undis¬ 
puted testimony as to appellee’s unqualified refusal on 
March 9,1941 to surrender custody of the child at any time 
to appellant (see Appellant’s App. 37, 39), and this refusal 
is confirmed in the excluded correspondence between Walsh 
and Stammler whose gist, however, is shown (see Appel¬ 
lant’s App. 97-99; note especially items 6 and 8). Finally 
on August 15, 1941 appellee personally wrote appellant: 
“In any event I want you to know that from the facts which 
have come to my attention, I would not feel justified as a 
mother in allowing you complete custody of the child for 
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two months” (Appellant’s App. 102). In the light of these | 
facts, appellee’s “factual” argument (Brief for appellee, | 
5-6) is disingenuous to say the least. The undisputed evi¬ 
dence must be accepted. George v. Capital Traction Co., 
supra. 

Appellee throughout her brief complacently refers to 
“the findings” of the trial court (Judge Mattingly without 
a jury) in her favor, and finally ends her brief by accusing ! 
us of “attacks on the Trial Court” (Brief for Appellee, 
22). We feel it our duty as officers of this Court to give 
the true picture of what happened below. The trial was 
held on July 17,1941 and an accurate view of what occurred 
at that time is given by the verbatim stenographic tran¬ 
script filed as part of the bill of exceptions here, and cut 
down somewhat in Appellant’s Appendix. Thereafter briefs I 
were written and filed and nothing further was heard of 
the case until early in September, 1941 w T hen the respective 
attorneys were notified of Judge Mattingly’s decision in 
favor of appellee. Thereafter, by agreement, on September 
19, 1941 the attorneys appeared before Judge Mattingly 
who then entered the general trial finding (Appellant’s App. 
93) for appellee. At that time he notified us that he was 
ready to overrule our motion for new trial (not yet made) 
and only upon our protest that we wanted to make the 
motion in writing did he grant us until September 24, 1941 
for the motion. On that day it was naturally overruled 
without discussion. 

Our special findings, presented that same day (Appel¬ 
lant’s App. 88-93) were not considered except to the extent! 
that Judge Mattingly from the bench asked appellee’s 
attorney to which he consented, found those (Findings 
Nos. 1, 2, 3, 4, and 12; Appellant’s App. 88-89, 90) and 
summarily refused all others. The docket entries below 
(Appellant’s App. 19) make no mention of findings except 
the trial finding on September 19, 1941. Judgment was 
entered for appellee the next day and then ensued the long; 

2k 
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delay (from October 6 to October 30, 1941; Appellant’s 
App. 19-20) after the submission of our bill of exceptions 
before its signature as submitted nunc pro tunc. (The ob¬ 
jections to the bill of exceptions are considered fully in divi¬ 
sion I of the Appendix to this brief.) 

Without presuming to comment upon this conduct of the 
case below it is apparent that appellee ferrs in placing 
too heavy reliance upon “the findings” in her favor of the 
lower court, or its refusal to find for us on other sub¬ 
mitted points. We submit that appellee’s procedure would 
divorce review from reality, and make both of the trial 
below and the appeal here a technical game of legal chess 
instead of a just result arrived at by an application of 
settled rules of law to all the known and admissible facts. 

REPLY TO APPELLEE’S ARGUMENT. 

1. Reply to Appellee’s Point I (Her Brief 8-11). 

For the first time in this case on p. 8 of her brief appellee 
squarely admits that the judgment below rests upon the 
rule that appellant (defendant below) must show his com¬ 
pliance with provisions of the contract (the separation 
agreement) which appellee contended he had breached. No 
case support is cited for this extraordinary rule and we ven¬ 
ture to say none can be found. Let us review this doctrine 
which Judge Mattingly applied and which is necessary to 
sustain the judgment below. Appellee proved her “affirm¬ 
ative case” as plaintiff below and appellant started in 
to meet it by affirmative defenses. His first defense was the 
simple one that he had already paid appellee the money she 
claimed—had paid it to her in 1938 at her request. Ad¬ 
mittedly as appellee here says (her brief, p. 8) “The bur¬ 
den of proving the alleged overpayment for 1938, and jus¬ 
tifying it as an equitable set-off, was on appellant”. 

Seeking to carry this burden appellant sought to do two 
things, (1) to prove how much money appellee was en- 
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titled to in 1938, and (2) how much he paid appellee in 
1938. He was not permitted to show either the one or the 
other (leaving a complete gap in his case—see Appellant’s 
App. 62) on the ground that he had not complied with two 
provisions of the separation agreement, (1) that on or be¬ 
fore the 10th of January of each year he shall furnish ap¬ 
pellee or her attorney with a sworn statement of his income 
for the preceding year and (2) that “adjustment shall be 
made at the end of” each year (Appellant’s App. 69). Did 
appellee ever prove that there had been no compliance with 
these provisions by appellant? No—she and the court be¬ 
low went on the much simpler ground that appellant (the j 
defendant) had to prove that he had complied with those j 
provisions before he would be permitted to put in his de¬ 
fense (Appellant’s App. 51-52, 54, 62, 52-53; our main 
brief, pp. 13-16). In response to a question from appellant’s 
counsel as to what, if anything, he was permitted to prove 
Judge Mattingly told him, “All you are permitted to prove 
is that he [appellant] complied with this provision of the 
agreement and furnished the plaintiff with statements of 
his income between certain dates” (Appellant’s App. 52- 
53). 

This we think to be shockingly bad law. The fundamen¬ 
tal burden of proof in an action never changes, it rests con¬ 
tinually upon the party originally having it (here admit¬ 
tedly appellee). See IX Wigmore on Evidence, 3rd ed., 
1940) 2485-2489, especially first sentence of § 2489. And! 

in a contract case it is quite clear that the burden of proof 
is on the plaintiff by well-established rules of pleading. 
IX Wigmore op. cit. supra, § 2537, and authorities and] 
references therein cited. Here appellee should first havd 
proved the non-compliance and then the court below should 
have ruled upon its legal effect. 

For reasons we have elsewhere stated (our main brief! 
pp. 16-17) we do not think the failure to comply with 
these two provisions of the separation agreement—if ther^ 
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was such failure—was sufficient ground to exclude appel¬ 
lant’s proof of prior payment. We believe appellee’s suit 
in effect called for an accounting proceeding. See Walker 
v. Walker, 9 Wall. (U. S.) 743. In this connection we also 
believe that (1) proof of Walsh’s authority to act for appel¬ 
lee (Appellant’s App. 38-40, 57, 60), (2) letters passing be¬ 
tween Walsh and Stammler (gist stated Appellant’s 
App. 97-99), and (3) waiver of the above two provisions of 
the agreement by these letters, should all have been re¬ 
ceived by the court below. Instead, all were excluded. For 
authorities see infra pp. 16-17 of this brief. 

Upon the above grounds we take our stand and say that 
the judgment below should be reversed. Admittedly appel¬ 
lee has already once received all the money which she now 
claims and to which she ivas entitled. Pier present claim 
is admittedly a technical one to a double recovery of what 
she has already had. Having eaten her cake, she now 
seeks to have it again. Her belated claim (Brief for Ap¬ 
pellee, 9) that the difference in payments consisted of a 
difference of opinion as to capital gains is false in fact, not 
supported by a shred of evidence or a single record refer¬ 
ence, and is not borne out by the figures arrived at by the 
necessary mathematical computations. See Appellant’s 
App. 79-81. 

Appellee, however, claims that this overpayment for 1938 
was made under a mistake of law (her brief, pp. 9-11). The 
short answer to this argument is that the offer of proof that 
they were made by appellant’s trustees under mistake of 
fact induced by appellee’s own request was rejected by the 
court below (Appellant’s App. 54-55, 99). Under her own 
cases (Brief for Appellee, p. 10) mistake of fact is sufficient 
to permit recovery of payments made under it. Consequently 
the judgment below cannot be sustained on the ground of 
mistake of law. Appellee’s reference to “payments * * # 
for food, lodging, and necessaries for a wife and child” 
(her brief, p. 11) is a little ludicrous in view of her own 
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testimony as to the summer estate on Long Island Sound, 
the fashionable winter apartment in New York, the four 
servants and the governess for the child (Appellant’s App. 
59). The answer to this touching plea of appellee is that 
there was no burden of any kind on her but that she cannot 
now here and again have what she once had at her own 
request. She seeks to estop appellant from the defense 
that he lias already paid her all that is owing to her (surely 
the most equitable and meritorious of all defenses!) and by 
use of this estoppel to create a new claim for herself. “Es-1 
toppel is a shield for defense but not a weapon of attack” J 
(United States v. Maryland Casualty Co., 38 F. Supp. 479, 
484—citing Dickerson v. Colgrove, 100 U. S. 578). 

2. Reply to Appellee’s Point II and Point III ( Her Brief 
12 - 18 ). 

I 

As has already been shown (supra, pp. 3-4, this brief) ap¬ 
pellee wrongfully detained from appellant his furniture 
worth more than $5,000.00. Also the undisputed testimony 
(including appellee’s own letters) shows that she refused 
to turn over the custody of the child to appellant as re¬ 
quired by the separation agreement. See supra, pp. 4-5, 
this brief. We have read appellee’s comments (her brief, 
pp. 13-14) on the New York cases on which we rely andl 
despite them we stand by our original discussion. (Se^ 
our main brief, pp. 19-21.) Appellee’s reliance on the tria} 
court’s “findings” has already been answered by what w^ 
have said above. See pp. 5-6, this brief. Appellee finally 
raises one issue of law and only one upon this point—[■ 
would her violation of the custodial provision in 1941 bai* 
her recovery of moneys allegedly due in 1939 and 1940, 
under the law of New York? 

The answer is clear; it is given by the very cases oh 
which appellee relies. Appellee’s refusal to surrender cus¬ 
tody of the child to appellant was a breach of a material 
covenant of the separation agreement—it was a clear re- 
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pudiation of the contract by her which justified appellant 
in treating all his obligations thereunder as terminated. 
Dureyea v. Bliven, 122 N. Y. 567, 25 N. E. 908; Haskell v. 
Haskell in all its phases, cited and discussed at pp. 20-21 
of our main brief; Clayburgli v. Clayburgh, 261 N. Y. 464, 
185 N. E. 701. Cf. Swanton v. Curley, 273 N. Y. 325, 7 N. E. 
(2d) 250; Goldman v. Goldman , 282 N. Y. 296, 300-301, 26 
N. E. (2d) 265. In other words, appellee’s breach as to 
custody had terminated all of appellant’s obligations until 
she removed the breach. The date of either is immaterial. 

This point is well brought out in Breiterman v. Breiter- 
man, 239 N. Y. App. Div. 709, 268 N. Y. Snpp. 628, cited and 
relied upon at p. 13 of appellee’s brief. The Breiterman 
case is the leading New York authority differentiating be¬ 
tween repudiation (which we say exists here) and termina¬ 
tion by the husband’s fault (which appellee claims). In 
New York a termination (not a repudiation ) of a separa¬ 
tion agreement may be brought about only where the parties 
are still married and a separation agreement exists between 
them. (That could not be the case here since admittedly 
appellant and appellee were legally divorced in 1938. Ap¬ 
pellant’s App. 76-77, 4; Glaser v. Glaser , 276 N. Y. 296, 12 
N. E. (2d) 305.) When still married and the husband is 
in default as to his payments under the separation agree¬ 
ment the wife may elect to terminate the agreement as to 
the future either (1) by suing for support, or (2) by suing 
for divorce and alimony; in either event while she can re¬ 
cover nothing for the future upon the agreement, she can 
recover the accrued sums due her until the date she elects 
to terminate the agreement. This is termination . If, how¬ 
ever, the wife substantially breaches the custody provisions 
she can recover nothing under the agreement, accrued or 
not. This is repudiation. The Breiterman case explains 
this New York doctrine as follows: 

“It is pointed out that there is a vast difference be¬ 
tween the repudiation of a contract and a failure to 
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duly perform that same contract. There necessarily , 
follows a difference in the application of adjudications 
of this State, those determined upon facts clearly estab¬ 
lishing a repudiation being inapplicable to cases in 
which no such repudiation exists, and where there is 
merely a failure to perform in part over a period of 
time” (239 N. Y. App. Div. at 710). 

• •••••• 

“Refusal to perform and a deliberate repudiation 
of the stipulations of the contract are required to give 
to the other party the right to treat the contract at an 
end” (239 N. Y. App. Div. at 710-711). 

[There next follows in the court’s opinion a fine and full 
quotation on these technical points from Hurst v. Trow's 
Printing & Bookbinding Co. (2 N. Y. Misc. 361, affirmed 142 
N. Y. 367), which should be carefully read and is here 
omitted only for sake of brevity. 239 N. Y. App. Div. at 711.] 

“There is a difference between the rescission of the 
contract in its technical sense and a termination of its 
further performance (Elterman v. Hyman , 192 N. Y. 
113). The fact that the wife accepted the failure to 
further perform as terminating the contract as of that 
date does not permit the husband to avoid making the 
payments which are due under the separation agree¬ 
ment. 

“The cases referred to which hold that a wife may 
not sue for a separation and at the same time sue upon 
a separation agreement for installments that have ac¬ 
crued from time to time, differentiate between the 
installments that became due prior to the election by 
the wife to accept the failure of the husband to further 
perform, as a breach of contract, and those that be-| 
come due thereafter” (239 N. Y. App. Div. at 712). 

As pointed out above we have a different problem here 
than that of the Breiterman case—here we have unques¬ 
tioned repudiation by stubborn refusal to turn over cus- 
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tody. This is a Haskell v. Haskell situation, not a Breiter¬ 
man one (it may be noted that in the Breiterman case there 
were no children, and hence no custody problem). 

The other cases cited by appellee at p. 13 of her brief 
deserve only brief comment. Sockman v. Sockman is iden¬ 
tical with the Breiterman case and was controlled by it; 
it has no application to the facts of this case. Muth v. 
West is a decision favorable to us and is relied upon by us. 
A word should be said as to the old Van Horn case, the 
intermediate court decision so fondly relied upon by ap¬ 
pellee both here and below, especially to the effect that 
“Separation agreements are not like ordinary business 
contracts’’ (Brief for appellee 18, 13). The agreement in 
the Van Horn case carried a specific provision that even 
in event of repudiation or termination saved accrued rights 
of the wife (“excepting • # * accrued rights there¬ 

under,” 196 N. Y. App. Div. at 476). Furthermore in the 
language of the court, “The alleged violations [by the wife] 
of the separation agreement were trivial” (196 N. Y. App. 
Div. at 483), and the opinion not only demonstrates that 
the wife’s alleged derelictions were in fact de minimis but 
shows the husband’s prior knowledge of them and later 
acquiescence in them. See 196 N. Y. App. Div. at 483-485. 

The contention that separation agreements subject to the 
law of New York are not ordinary business agreements and 
to be read like them received its final quietus from the 
New York Court of Appeals in Clayburgli v. Clayburgli , 
261 N. Y. 464, 185 N. E. 701, a recent case. There Judge 
Crane writing for the Court of Appeals said, “Separation 
agreements are to be read like any other agreements” (261 
N. Y. at 469). The facts of that case were that a very 
wealthy couple having two children, a boy and a girl, sepa¬ 
rated with an agreement providing for the husband to pay 
$15,000 a year plus school and medical expenses for the 
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daughter (the boy being taken by him) who stayed with 
his wife. Years later the wife sued for additional moneys 
she had paid out for the support of the daughter, and it 
was held that she had no cause of action and could not 
go to the jury on her claim. In measured language the 
Court of Appeals denied her, saying: 

“Both parties were represented by distinguished 
lawyers, and the agreement bears evidence of the fact 
that it was prepared with great care to provide for all 
contingencies and to fix finally the rights of the respec¬ 
tive parties, including the obligations of the husband. 
There were two children, issue of the marriage, a boy 
and a girl, and the agreement provides for their care, 
keep and welfare. It would indeed be difficult to give 
a reason for such an agreement if it were not that the 
parties desired and intended to fix definitely their rela-1 
tive rights, and the husband to know his full and com¬ 
plete obligations. This is the reason for employing 
lawyers and paying them to give advice and draw 
papers” (261 N. Y. at 466-467). 

It is obvious that the instant case is controlled by the 
Clay burgh case and not by the Van Horn case which is con¬ 
trary thereto and is erroneous (as is appellee’s brief) in 
its interpretation of Dureyea v. Bliven , 122 N. Y. 567, 25 
N. E. 908, upon which we rely. (See our main brief, pp. 
20-21.) In Dureyea v. Bliven, supra, the Court of Appeals 
in referring to the wife’s refusal to allow rights of visita¬ 
tion or give over custody said 

“If this was true, and without justification, it was a 
violation of the contract on the part of the wife, and no 
recovery could he had for her benefit while she was 
refusing to perform on her part” (122 N. Y. at 571). 

These cases and the others which we cite at pp. 20-21 of 
our main brief are followed in the more recent decisions 
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of the New York Court of Appeals. See Ansorge v. 
Armour, 267 N. Y. 492, 196 N. E. 46; Goldman v. Goldman, 
282 N. Y. 496, 26 N. E. (2d) 265. Even a half a century 
ago the law of New York was the same on separation agree¬ 
ments: when the wife quit performance on custody, she 
thereafter had no right of action against the husband for 
money payments, whether accrued or not. See Bolen v. 
Bolen, 51 Hun (N. Y.) 362, cf. also People v. Jansen, 264 
N. Y. 364,191 N. E. 17. 

Appellee’s invocation of cases (Brief for Appellee, 14) 
from fields of law other than separation agreements may 
be entirely disregarded in view of the clear and controlling 
case authority in the New York Court of Appeals set out 
above. 

Finally appellee (her brief, p. 15) impugns appellant’s 
good faith in asking for the custody of his child. The rea¬ 
son why appellant did not ask for custody before 1941 is 
simple enough: he was not in New York City, he was not 
settled in his plans, and was moving about in foreign coun¬ 
tries which were unsuitable for a child of tender years. 
This is clearly brought out in the detailed statement of 
where and how appellant spent his time, from January 1, 
1938 (the date of the separation) to the time of the institu¬ 
tion of this action. (See T. R. 46-48, 60-65; this was omit¬ 
ted from the printing in Appellant’s Appendix.) The rea¬ 
son why appellant wanted custody in 1941 and wants it now 
(that is what the pending District Court suit— Hammond v. 
Hammond, No. 13623—is all about) is also equally simple: 
the conditions described no longer exist; appellant can now 
care for his child and he wants to know her. That appellant 
despite his continued demayids has since September 1940 
been allowed to see his child only for a few minutes on her 
fifth birthday (March 22, 1941) and for about three hours 
on Easter Sunday 1942 speaks more forcibly against ap¬ 
pellee than any argument we can make. 
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Appellee’s contentions that expert testimony on the law 
of New York should not be received below are unsound. 
First she says that only with reference to the admissibility 
of certain evidence (admittedly to be determined only by 
the law of the forum) was the witness Stammler tendered 
as an expert witness. The record references (Appellant’s 
App. 32; an adverse ruling to which an automatic exception 
was granted, Appellant’s App. 43; Appellant’s App. 48, 
where an unlimited tender of Stammler as an expert wit¬ 
ness was made, was overruled, and an exception duly noted; 
cf. Appellant’s App. 54) show the falsity of appellee’s state¬ 
ments in this regard. No question was raised as to the 
qualifications of the tendered expert witness, and surely no 
one can say our objections to the exclusion of our expert 
testimony were waived by our acceptance of Judge Mat¬ 
tingly’s permission to file a brief below on the law of New 
York. 

Appellee then contends that appellant did not properly 
plead the law of New York. This contention is made for 
the first time in her present brief in this Court, and it comes 
too late. This argument was waived as a matter of law by 
appellee’s failure to raise it below—for had it been raised 
there appellant could have amended his answer (cf. Rule 
15(b) of the Rules of Civil Procedure) to obviate it. This 
objection under settled rules of pleading must have been 
raised before the trial; at or after the trial is too late. See 
49 Corpus Juris , 818-819, an authority invoked by appellee 
at p. 16 of her brief. “He who invokes technical rules must 
abide by them.” 

Appellee’s only other contention in favor of excluding the 
tendered expert testimony is that the Municipal Court is a 
“court of the United States”. See brief for appellee, pp. 
16-18. We take square issue with appellee on this point— 
we say that clearly the Municipal Court, like any State court, 
is a local court of the District of Columbia and that from 
the beginning it has been so regarded by the courts and 
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Congress. If the Municipal Court were “a court of the 
United States” and hence a constitutional court, life tenure 
for the judges would be constitutionally commanded and 
the new Municipal Court Act, approved April 1,1942, would 
be unconstitutional ab initio. Cf. the reasoning of this 
Court in Emerich v. McNeil , decided March 30, 1942. 
Nothing more need be said to demonstrate the unsoundness 
of appellee’s argument and conclusions in this particular. 
For the same reason it was error on our own part to request 
a declaratory judgment in Par. 12 (Appellant’s App. 13) 
of our answer, and we hereby withdraw such request. 

The remainder of appellant’s argument (see our main 
brief, pp. 23-27) is not controverted by appellee (see her 
brief, p. 18), and this applies even to our demand to put in 
expert testimony as to the local custom, in New York con¬ 
cerning separation agreements, and the meaning of words 
customarily used in such agreements. That such expert 
testimony is admissible is well-settled—see the long list of 
authorities to this effect at pp. 25-26 of our main brief. 

3. Reply to Appellee's Point VI and Conclusion (Her 
Brief 21-22). 

Appellee objects strongly to the admission of the three 
letters (Appellant’s App. 82-88) written by appellant after 
the institution of this action. However, even under her 
own authorities these letters are admissible to prove the de¬ 
mands made. See Learned v. Tillotson, 97 N. Y. 1, at bottom 
of p. 12; the chief case cited and relied upon by appellee 
at p. 21 of her brief. Furthermore the letter in the Tillotson 
case was a single, isolated one written long after the trans¬ 
action referred to and has no relevancy to the facts of this 
case where a course of mingled conferences, correspondence, 
and conferences runs through these proceedings. Thus in 
the Tillotson case, supra r the court says: “There were no 
letters passing between these parties which authorizes the 
admission of the letter objected to as a part of the corre- 
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spondence, and it does not appear that the defendant ever 
wrote to the plaintiff, or had any communication with him 
on the subject except of an oral character” (97 N. Y. at 10). 
The only other authority cited by appellee ( Steber v. Palm 
Knitting Co., cited at p. 21 of appellee’s brief) is a decision 
bv a lower New York court similar to the TUlotson case, 
supra^ and having no relevance to the facts of this case— 
which show a continuous mingling of correspondence and 
conferences between the parties even after litigation had 
begun. The true rule, of course, is that (1) such letters 
are always admitted to prove demand, and (2) whether or 1 
not they may be used as admissions of the facts contained in 
such letters depends on all the circumstances of the case. 
See IV Wigmore on Evidence (3rd ed., 1940) §§ 1071-1073, 
inclusive, especially footnote 3 to § 1073, beginning at p. 93 
of Volume IV. Here we say that the course of correspond¬ 
ence and conferences between the parties rendered these 
letters admissible for all purposes. That such is the gen¬ 
eral rule is demonstrated in VII Wigmore on Evidence (3rd 
ed., 1940), §§ 2104, 2120, and the discussion and authorities 
contained therein. 

As Wigmore himself has said, “But the foregoing logical 
discriminations tend to become fruitless quibbles; and it 
would be well to adopt, as some courts have done, a rule- 
of-thumb that the whole of a correspondence on a subject 
is admissible” (§2120, supra; italics the author’s). See 
Lonergan v. United States, 95 Fed. (2d) 642 (C. C. A. 9th); 
Smith v. Abbott, 221 Mass. 326, 331,109 N. E. 190; Clapp v. 
McCleary, 89 N. H. 65, 192 Atl. 572; Buedingen Mfg. Co. v. 
Royal Trust Co., 90 N. Y. App. Div. 267, 85 N. Y. Supp. 621; 
Ackroyd v. Proctor, 179 N. Y. App. Div. 402,166 N. Y. Supp. 
69. We especially recommend to this Court’s attention 
what Wigmore (§2120, footnote 5, supra) has called “the | 
careful opinion of Branch, J.” in the New Hampshire de¬ 
cision of Clapp v. McCleary, supra, handed down in 1937. 
Since the matter is res Integra in this jurisdiction we think 
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the ends of justice would best be served by admitting the 
whole course of correspondence in a given case; and we 
think it only fair to this Court to state that in this case these 
conferences and this correspondence between the parties 
have continued from time to time from August, 1941, to 
date and that in late February, 1942, appellee again con¬ 
firmed in writing to appellant her position denying him 
any custody of his child or possession of his furniture. 
Surely the ends of justice will best be served by allowing 
the whole of these facts to be shown by the correspondence. 

Throughout this brief, we have sought to avoid appellee’s 
discreditable attacks on (1) appellant’s motives, (2) appel¬ 
lant’s attorneys, and (3) appellant’s methods—namely, non¬ 
payment in return for non-performance. If appellee were 
sincere in her desire to live up to the separation agreement 
she should forthwith accede to the custodial arrangements 
of the agreement and turn over appellant’s furniture. 
Until she demonstrates her good faith in actions, little at¬ 
tention need be paid her words. Her actions speak for 
her—and what she has done (so far as appellant is con¬ 
cerned) is set out {in outline only) at pp. 23-26 of the Ap¬ 
pendix infra. 

CONCLUSION. 

Wherefore the judgment of the Municipal Court should 
be reversed and (1) the complaint dismissed or (2) a new 
trial awarded. 

Respectfully submitted, 

George W. Dalzell, 

Attorney for Appellant, 

Tower Bldg., 14th & K Sts. N. W., 

Washington, D. C. 

Wilber Stammler, 

George W. Dalzell, 

Of Counsel. 
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APPENDIX. 

In this Appendix we desire to do three things: (1) to 
answer appellee’s objections to the form of the bill of ex¬ 
ceptions, (2) to answer appellee’s argument that the com¬ 
plaint is technically sufficient, and (3) to present a some¬ 
what more detailed factual analysis of appellee’s claim 
and conduct. We shall proceed in the foregoing order. 

I. 

The Bill of Exceptions. 

As pointed out in Appendix B to our main brief (p. 115) 
the same questions raised by appellee on this point (Brief 
for Appellee, 20-21) were before this Court on the petition 
for allowance of an appeal herein and we assume that the 
allowance of this appeal on February 3, 1942 (Appellant’s 
App. 18) settled these questions and overruled appellee’s 
motion to strike the bill of exceptions and to dismiss the 
petition. For the convenience of the Court, however, we 
here repeat the argument we then made. 

Appellee invokes Rule 3 sub-division (c) (1), of the 
Special Rules of this Court to establish that the bill of 
exceptions herein is improper. Appellee’s contention is that 
the designated portion of Rule 3 says that appellant “shall 
present to the trial judge a bill of exceptions, in duplicate, 
properly prepared to present the ruling or rulings to which 
exceptions were taken or noted.” This contention ignores, 
however, the clear wording of a later portion of this same 
Rule which says that: 

“Such a bill of exceptions, in duplicate, if properly 
prepared, or after correction by the fudge, shall be 
signed by the judge and then * * 

This plainly indicates that if the bill is improperly pre¬ 
pared the burden is upon the Court below aided by counsel 
for appellee to correct any imperfections in the bill of ex¬ 
ceptions. 

That the above is the correct interpretation of Rule 3 is 
made clear by this Court’s footnote above after the word 
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“prepared” which refers the reader to Rule 6 which, in 
turn, after provisions immaterial to the present case pro¬ 
vides for the presentation of only so much of the evidence 
“as may be necessary to present clearly the questions of 
law involved in the rulings to which exceptions are reserved, 
and such evidence as is embraced therein may be set forth in 
full, or in condensed narrative form.” There are excep¬ 
tions to rulings of law on practically every page of this 
short transcript of evidence (R. 17-74) as well as a claim of 
denial of a fair trial below (Appellant’s App. 106), and 
appellee’s consistent misstatement of what the record shows 
indicates clearly the wisdom in the instant case of setting 
forth the full transcript of the evidence. Judge Matting¬ 
ly’s reservation in signing the bill that “this Bill of Excep¬ 
tions contains more than my exceptions covered” (Appel¬ 
lant’s App. 108) is manifestly incredible on its face since 
no challenge is made to the accuracy of the stenographic 
transcript of what occurred in the lower Court and Judge 
Mattingly himself had no corrections to make in the record. 
Clearly the exceptions cover all rulings adverse to appel¬ 
lant (Appellant’s App. 43), and obviously no exception 
could cover anything more. 

The three cases cited by appellee (Brief for Appellee, 20) 
do not contain anything to the contrary. Referring to these 
cases it is to be noted that this Court in Railroad Co. v. 
Fitzgerald, 2 App. D. C. 501, 508, specifically said: 

“We do not desire to be understood as saying that 
there may not be cases in which it would be proper 
to include in the Bill of Exceptions the substance of the 
whole testimony.” 

For the reasons that we have already stated it is apparent 
that this is such a case. It is to be noted that all of the 
cases cited by appellee antedate both the Rules of Civil 
Procedure and the Special Rules of this Court governing 
this appeal. It is to be noted that in Rule 75 of the Rules 
of Civil Procedure, sub-sections (c) and (e) provide for 
the inclusion of evidence in question and answer form and 
the only penalty for presenting a too full record to an ap¬ 
pellate court is the withholding of costs from a successful 
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appellant, the only penalty that has ever been imposed by 
this Court on such appeals, as the reported cases indicate. 
It is significant that appellee was unable to find any case 
in which this Court has stricken a bill of exceptions or dis¬ 
missed an appeal on the ground on which she here relies. 
No further comment seems necessary to show both the 
fallacy and the extreme technicality of appellee’s posi¬ 
tion on this point. 

II. 

The Complaint is Fatally Defective. 

We do not intend to be technical and we certainly do not 
wish to give this Court the impression that this case is one 
of technicalities in the law of pleading. 

We believe that the arguments which we made at pp. 
115-118 of our main brief are correct in every particular 
and that nothing contained at pp. 18-20 of appellee’s brief 
shakes these points. It is clear that the allegation of con¬ 
sideration, the pleading of performance of conditions in 
a contract, and the setting forth of the contract in full are 
the better and the required procedure under the authorities 
set out in our main brief. We do not believe that the Rules 
of Civil Procedure change the requirement that a complaint 
must state a cause of action, and it is in this respect that 
we believe the complaint herein to be defective. 

Appellee’s citation of a New York Appellate Division 
case to the effect that “Separation agreements are not like 
ordinary contracts” (Brief for Appellee, 18) is clearly not 
the law of New York since the decision of the Court of 
Appeals in Clayburgh v. Clayburgh, cited and quoted supra 
at p. 12 of this brief. On the contrary the Court of Appeals 
there informs us that “Separation agreements are to be 
read like any other agreements.” The averment of Para¬ 
graph “1” of the complaint (Appellant’s App. 1; Brief 
for Appellee 18) is clearly not a sufficient averment of con¬ 
sideration, whatever the laxity in modern pleading may be. 

Appellee’s cases on averment of performance and will¬ 
ingness to perform her covenants by the plaintiff (Brief 
for Appellee 19) go only to the extent as shown by her own 
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cases of excusing the allegation of “a collateral or inde¬ 
pendent covenant” (quoted from Clegg v. New ForA; News¬ 
paper Union, and italicized by appellee at p. 19 of her brief). 
However, it is well settled under the law of New York that 
the custody provision by the wife on the one hand and the 
money payment by the husband on the other are mutual and 
dependent covenants. See Dureyea v. Bliven, 122 N. Y. 567, 
25 N. E. 908 and the other New York cases cited at pp. 20-21 
of our main brief. Hence the cases cited by us at pp. 116- 
117 of our main brief apply here, and even by her own cases 
appellee must plead her performance and willingness to 
perform. This she has consistently refused to plead or to 
swear to on the witness stand. See p. 117 of our main brief. 
Appellee’s own good faith in this matter is shown *bv her 
further contention that there are “no such conditions 
* * * [requiring] appellee to act or refrain from acting” 

(Brief for Appellee 19) except “Second” (the non-molesta¬ 
tion clause), thus conveniently overlooking “third” (the 
custody provisions) and “fifth” (the furniture provision), 
already discussed supra, p. 3 of this brief. 

Finally appellee cites a New Jersey case ( Stern v. Stern) 
and a lower New York case ( Schweig v. Schweig) at p. 20 
of her brief. As to Stern v. Stern it may be observed that 
this case is squarely to the contrary of the law of New York 
as determined by Dureyea v. Bliven, supra, and by the 
other New York cases cited at pp. 20-21 of our main brief. 
Admittedly the law of New York alone controls here. 
The statement in Schweig v. Schweig relied upon by ap¬ 
pellee does not bear the weight attributed to it by her, 
and it is to he noted that the ultimate decision there was 
for the husband because the wife had defaulted in the per- 
formance of her covenants under the separation agreement. 

However, as we have said throughout this argument, 
there is a great deal more at stake than a mere matter of 
pleading, and appellant relies upon no technicalities of 
pleading or otherwise but on the manifest injustice done 
him by the judgment below to secure a reversal herein by 
this Court. The only advantage really to be gained by a 
dismissal of the complaint here would be to eliminate ap¬ 
pellee’s consistent objection to documentary evidence show- 
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ing her true position dated after the institution of the pres¬ 
ent action in May, 1941. 

III. 

The Basic Facts of This Case. 

The present suit is in effect an accounting upon this sepa¬ 
ration agreement for the three years from its inception 
(January 1,1938) through December 31,1940. During these 
three years appellant’s certified income tax returns—in ap¬ 
pellee’s possession by appellant’s gift (for no requirement 
for the delivery of such return to appellee can be found 
anywhere in the separation agreement despite appellee’s 
bold assertion to the contrary at p. 8 of her brief), and 
upon whose figures appellee based her suit and recovery 
below—show that he had an income of $5,955.55 for 1938, 
$6,894.26 for 1939, and $7,790.00 for 1940, or a total income 
of $20,639.81 out of which federal income taxes of $362.28 
(1938), $266.78 (1939), and $403.78 (1940), or a total of 
$1,032.84, were paid. This left appellant a total net in¬ 
come as defined in the separation agreement for the three 
years of $19,606.97. 

Of this total appellee admits the receipt of $7,300.00 in 
payments made under the separation agreement — admit¬ 
tedly also the full amount due her for the three-year period. 
Further it was offered to show by both oral and docu¬ 
mentary proof that from his income after January 1 , 1938, 
appellant paid in excess of $5,500.00 to settle bills wastefully 
incurred by appellee in the months immediately preceding 
their divorce in March 1938 (see Appellant’s App. 100). 
In other words appellee obtained something over $12,800 of 
appellant’s total income of $19,606.97 for these three years 
—in effect reducing his income from roughly $7,000.00 per 
year to $2,250.00 per year, while she enjoyed the fruits of 
$4,750.00 per year. 

Furthermore, appellee without shadow of legal right has 
retained much valuable furniture (its value easily in excess 
of $5,000.00) belonging to appellant (See Schedule A of 
the separation agreement listing such furniture and objects 
of art (Appellant’s App. 72-75)). Such retention of the 
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furniture by appellee is admitted by her in her letter of 
August 15, 1941 (Appellant’s App. 101-103), and in her 
brief (p. 3) opposing the allowance of this appeal appellee 
admitted that those articles are appellant’s property. To 
argue as appellee then did that “there is no requirement 
that respondent turn over any property” (her brief oppos¬ 
ing allowance of this appeal, p. 3) is patently absurd in view 
of the express declaration of paragraph fifth that this is 
appellant’s property and the express covenant in the same 
paragraph “that he or she ivill from time to time execute 
and deliver such instruments and do such further acts as 
may be necessary to carry out and make effectual the pro- 
visions of this Article FIFTH of this Agreement ” (Appel¬ 
lant’s App. 70). 

By her own testimony appellee further received more than 
$10,000.00 in jewelry from appellant during their married 
life (Appellant’s App. 61). This was mysteriously lost in 
some robbery at Newport, R. I., while appellee was there 
visiting after the divorce, and on her suit against the in¬ 
surance company Circuit Judge (now Undersecretary of 
War) Patterson sitting as trial judge without a jury chose 
not to believe respondent’s testimony (see 37 F. Supp. at 
675) and gave judgment for the defendant insurance com¬ 
pany which was unanimously affirmed by the Circuit Court 
of Appeals, 2nd Circuit, on Judge Patterson*s opinion be¬ 
low. Hammond v. Insurance Co ., 37 F. Supp. 674 (S. D. 
N. Y. 1940), affirmed on opinion below, 118 F. (2d) 1013. 

Appellee’s style of living is luxurious (two homes, one 
an apartment in New York City which “we rent * * * 

in the winter” (Appellant’s App. 59), the other a country 
estate at Oyster Bay on Long Island Sound, an English 
governess for the child, four other servants and a personal 
car) (Appellant’s App. 59). This contrasts sharply with 
appellant’s necessarily modest style of living (Appellant’s 
App. 99) after he finished making the large payments to 
appellee or on her behalf set forth above. 

Admittedly appellant is entitled to have sole custody of 
his child for two months each year, “at his option” and 
by her own written statement admittedly appellee has al¬ 
ways refused and does now refuse to turn over the child at 
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any time to him (see her letter of August 15, 1941, Appel¬ 
lant’s App. 101-103). After being absent from the city and 
country for approximately two years petitioner has not 
been allowed by respondent to see their child since Sep¬ 
tember 1940 with the exception of a few minutes on the 
child’s birthday on March 22,1941. (Parenthetically it may 
be noted that recently in writing to appellant appellee 
has again confirmed her refusal to surrender any custody 
of the child to him, and except for two or three hours on 
Easter Sunday, 1942 appellant has been unable to see his 
child since March 22, 1941). 

A straightforward demand for the custody of the child 
by appellant’s attorney on March 9, 1941 ( long before this 
suit was commenced ), was flatly refused by appellee in the 
presence of her attorney (Appellant’s App. 37). Contrary 
to the statement that this attorney’s demand was not au¬ 
thorized by appellant, the proof is clear and uncontradicted 
that this demand was fully authorized by appellant (Ap¬ 
pellant’s App. 37) and was fully so understood by appellee 
and nevertheless, her refusal to give over custody of the 
child was absolute and unqualified (Appellant’s App. 37, 
39). See also the written confirmation of this; Appellant’s 
App. 98, items 4, 5, and 6. 

That this occurred exactly as testified to by the witness 
Stammler, appellant’s attorney, is shown by the court’s 
interrogation on this point (Appellant’s App. 39) and by 
the failure of appellee and her attorney (who were both 
present at this conference and also in the courtroom as 
Stammler testified) to take the stand and to deny or con- 
travert Stammler’s testimony in any fashion. The state¬ 
ment on pp. 5 and 6 of the appellee’s brief that “Appellee 
emphatically denied that any such requests for custody 
were made, and stated that the first demands were made 
after the institution of this lawsuit on May 24th, 1941” is 
false in fact, and utterly unsupported by the record refer¬ 
ence (Appellant’s App. 57). What the record there shows 
is that appellee said appellant personally “never asked” 
for the child’s custody until after this suit. No denial is or 
was ever made of Stammler’s fully formal and authorized 
demand for custody on March 9, 1941. According to 
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the long settled rule of this Court neither judge nor jury 
can disregard this undisputed testimony of Stammler. 
“But where testimony is all one way, and is not immaterial, 
irrelevant, improbable, inconsistent, contradicted, or dis¬ 
credited, such testimony cannot be disregarded or ignored 
by judge or jury, and if one or the other makes a finding 
which is contrary to such evidence, or is not supported by it, 
an error results, for which the verdict or decision, if review- 
able, must be set aside. To hold otherwise would vest 
triers of the facts in cases subject to review with authority 
to disregard the rules of evidence which safeguard the 
liberty and estate of the citizen. Kelly v. Jackson, 6 Pet. 
622, 631, 8 L. Ed. 523.” George v. Capital Traction Co., 
54 App. D. C. 144, 147, 295 Fed. 965, 968, where this Court 
reversed a judgment of the Municipal Court on exactly this 
ground. 

The above evidence and facts are clear and the story they 
tell is all too eloquent to need comment from us. Neverthe¬ 
less on them appellee has obtained a judgment for $810.99 
against appellant— a double recovery against appellant for 
moneys he has already paid appellee. Can this judgment 
stand on the above facts? That is the sole issue in fact and 
in justice presented on this appeal. 


( 64 ) 





















